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HEARING ON RECENT ACTIONS BY THE 
OFFICE OF FEDERAL CONTRACT 
COMPLIANCE PROGRAMS 

Wednesday, December 4, 2013 
House of Representatives, 

Subcommittee on Workforce Protections, 
Committee on Education and the Workforce, 
Washington, D.C. 


The subcommittee met, pursuant to call, at 10:00 a.m., in Room 
2175, Rayburn House Office Building, Hon. Tim Walberg [chair- 
man of the subcommittee] presiding. 

Present: Representatives Walberg, Kline, Hunter, Rokita, 
Bucshon, Hudson, Courtney, Fudge, and Pocan. 

Staff present: Molly Conway, Professional Staff Member; Ed 
Gilroy, Director of Workforce Policy; Benjamin Hoog, Senior Legis- 
lative Assistant; Marvin Kaplan, Workforce Policy Counsel; Nancy 
Locke, Chief Clerk; Daniel Murner, Press Assistant; Brian Newell, 
Deputy Communications Director; Krisann Pearce, General Coun- 
sel; Alissa Strawcutter, Deputy Clerk; Juliane Sullivan, Staff Di- 
rector; Alexa Turner, Legislative Assistant; Joseph Wheeler, Pro- 
fessional Staff Member; Tylease Alii, Minority Clerk/Intern and 
Fellow Coordinator; Jody Calemine, Minority Staff Director; Me- 
lissa Greenberg, Minority Staff Assistant; Julia Krahe, Minority 
Communications Director; Richard Miller, Minority Senior Labor 
Policy Advisor; Megan O'Reilly, Minority General Counsel; Michael 
Zola, Minority Deputy Staff Director; and Mark Zuckerman, Minor- 
ity Senior Economic Advisor. 

Chairman Walberg. A quorum being present, the committee will 
come to order. 

Good morning. I would like to thank our witnesses for joining us. 

I would also like to extend a special welcome to Director Shiu. 
This is our first opportunity to hear from you, and I appreciate 
your willingness to sit down further, beyond this. That is always 
helpful. Thank you for taking the time to be with us today as we 
examine your agency’s regulatory actions. 

The Office of Federal Contract Compliance Programs is charged 
with enforcing the affirmative action and nondiscrimination em- 
ployment requirements governing federal contractors. It is a tre- 
mendous responsibility that affects more than 20,000 businesses 
and roughly one out of every five American workers. Any govern- 
ment agency with this much influence should exercise its authority 
judiciously, especially at a time when so many cannot find full-time 
employment. 


( 1 ) 
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I hope my colleagues will keep this in mind as we examine two 
regulations adopted by OFCCP in September. 

Last year a number of witnesses shared their concerns about the 
proposed regulations with the committee. They described how the 
rules would add an unprecedented amount of new paperwork on 
top of existing reams of reporting requirements. 

Regulations would also set arbitrary hiring goals for certain 
classes of workers, but the agency has the power to revoke a con- 
tract if employers fail to meet those so-called goals. In addition, 
witnesses discussed the fact that the agency is essentially requiring 
workers to disclose a disability before they have been offered em- 
ployment, even though the Americans with Disability Act clearly 
prohibits this type of invasive inquiry. 

Unfortunately, OFCCP failed to address these and other concerns 
in the final regulations. Today’s witnesses will discuss in greater 
detail why the regulations remain problematic and how they will 
impact the nation’s workplaces. 

I also hope to discuss why workers and job creators deserve a 
completely new regulatory approach. Dana Bottenfield, a witness 
at a previous hearing, accurately described the problems that exist 
in the current process. As a human resources professional for St. 
Jude Children’s Research Hospital, Dana characterized the current 
structure as, and I quote — “all stick and no carrot.” 

Dana explained existing rules, and I quote again — “impose a 
level of expense of time and money that is far in excess of what 
is necessary to accomplish effective affirmative action.” She con- 
cluded her statement by saying, quote — “Our team is not focused 
on providing a fair and diverse workplace, but instead, surviving 
our next audit.” 

No doubt the experience of St. Jude is similar to the vast major- 
ity of federal contractors: They want to follow the rules and do the 
right thing, but too often they are tied up in unnecessary investiga- 
tions or tripped up by excessive red tape. 

Director Shiu, we should be working together to find ways to 
streamline this regulatory mess. We should be discussing solutions 
that would make it easier for employers to follow the law and easi- 
er to identify those who don’t. We should be developing enforce- 
ment policies that promote the best interests of workers and the 
best use of taxpayer dollars. 

Regrettably, the Obama administration has pursued a different 
agenda. Instead of simplifying the process, the administration cre- 
ates more confusion and uncertainty. Instead of working together, 
the department refuses to provide adequate responses to our most 
basic oversight questions. Delivering documents weeks late on the 
eve of a national holiday and days before an oversight hearing that 
are ultimately nonresponsive is an insult to this committee and its 
oversight responsibilities. 

Finally, instead of smart enforcement practices, the administra- 
tion is doing less with more. Since 2009 OFCCP has received a 30 
percent funding increase and hired roughly 29 percent more staff. 
Yet compared to the prior administration, OFCCP is conducting 
fewer compliance evaluations and fewer audits. 

Even more striking are the outcomes. Between 2004 and 2008 
the Bush administration recovered more than $250 million in fi- 
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nancial remedies. However, the Obama administration has col- 
lected a total of just $57 million. 

In the face of all these challenges, OFCCP wants to expand its 
reach through regulatory fiat. Health care providers now fear they 
will be forced to inherit OFCCP’s regulatory burden because they 
serve some of our nation’s most vulnerable citizens. 

I have introduced legislation, H.R. 3633, that will ensure hos- 
pitals and doctors reimbursed through federal health care pro- 
grams are not unilaterally designated contractors and subject to 
OFCCP’s dictates. I hope my colleagues will oppose this bureau- 
cratic overreach by supporting the Protecting Health Care Pro- 
viders from Increased and Administrative Burdens Act. 

Federal contractors have a moral and legal obligation to ensure 
employment discrimination is not tolerated in their workplaces. 
OFCCP has an obligation as well, to enforce the law fairly and ef- 
fectively. Unfortunately, more regulations, more spending, more 
staff, and fewer results have become the agency’s track record. The 
men and women who rely on OFCCP to enforce these critical poli- 
cies deserve better. For their sake, I strongly urge the administra- 
tion to change its course. 

With that, I will now recognize the senior Democratic member of 
the subcommittee, my friend Representative Joe Courtney, for his 
opening remarks. 

[The statement of Chairman Walberg follows:] 

Prepared Statement of Hon. Tim Walberg, Chairman, Subeommittee on 
Workforce Protections 

Good morning. I’d like to thank our witnesses for joining us. I would also like to 
extend a special welcome to Director Shiu. This is our first opportunity to hear from 
you. Thank you for taking the time to be with us today as we examine your agency’s 
regulatory actions. 

The Office of Federal Contract Compliance Programs is charged with enforcing 
the affirmative action and nondiscrimination employment requirements governing 
federal contractors. It is a tremendous responsibility that affects more than 20,000 
businesses and roughly one out of every five American workers. Any government 
agency with this much influence should exercise its authority judiciously, especially 
at a time when so many cannot find work. I hope my colleagues will keep this in 
mind as we examine two regulations adopted by OFCCP in September. 

Last year a number of witnesses shared their concerns about the proposed regula- 
tions with the committee. They described how the rules would add an unprece- 
dented amount of new paperwork on top of existing reams of reporting require- 
ments. The regulations would also set arbitrary hiring “goals” for certain classes of 
workers, but the agency has the power to revoke a contract if employers fail to meet 
these so-called goals. In addition, witnesses discussed the fact that the agency is es- 
sentially requiring workers to disclose a disability before they’ve been offered em- 
ployment, even though the Americans with Disabilities Act clearly prohibits this 
type of invasive inquiry. 

Unfortunately, OFCCP failed to address these and other concerns in the final reg- 
ulations. Today’s witnesses will discuss in greater detail why the regulations remain 
problematic and how they will impact the nation’s workplaces. I also hope to discuss 
why workers and job creators deserve a completely new regulatory approach. 

Dana Bottenfield, a witness at a previous hearing, accurately described the prob- 
lems that exist in the current process. As a human resources professional for St. 
Jude Children’s Research Hospital, Dana characterized the current structure as “all 
stick and no carrot.” Dana explained existing rules “impose a level of expense of 
time and money that is far in excess of what is necessary to accomplish effective 
affirmative action.” She concluded her testimony by saying, “Our team is not focused 
on providing a fair and diverse workplace, but instead surviving our next audit.” 

No doubt the experience of St. Jude is similar to the vast majority of federal con- 
tractors: They want to follow the rules and do the right thing, but too often they 
are tied up in unnecessary investigations or tripped up by excessive red tape. 
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Director Shiu, we should be working together to find ways to streamline this regu- 
latory mess; we should be discussing solutions that would make it easier for employ- 
ers to follow the law and easier to identify those who don’t; we should be developing 
enforcement policies that promote the best interests of workers and the best use of 
taxpayer dollars. 

Regretably, the Obama administration has pursued a different agenda. Instead of 
simplif 3 dng the process, the administration creates more confusion and uncertainty. 
Instead of working together, the department refuses to provide adequate responses 
to our most basic oversight requests. Delivering documents weeks late, on the eve 
of a national holiday, and days before an oversight hearing that are ultimately non- 
responsive is an insult to this committee and its oversight responsibilities. 

Finally, instead of smart enforcement practices, the administration is doing less 
with more. Since 2009 OFCCP has received a 30 percent funding increase and hired 
roughly 29 percent more staff. Yet compared to the prior administration, OFCCP is 
conducting fewer compliance evaluations and fewer audits. Even more striking are 
the outcomes. Between 2004 and 2008, the Bush administration recovered more 
than $250 million in financial remedies. However, the Obama administration has 
collected a total of just $57 million. 

In the face of all these challenges, OFCCP wants to expand its reach through reg- 
ulatory fiat. Health care providers now fear they will be forced to inherit OFCCP’s 
regulatory burden because they serve some of our nation’s most vulnerable citizens. 
I have introduced legislation, H.R 3633, that will ensure hospitals and doctors reim- 
bursed through federal health care programs are not unilaterally designated con- 
tractors and subject to OFCCP’s dictates. I hope my colleagues will oppose this bu- 
reaucratic overreach by supporting the Protecting Health Care Providers from In- 
creased Administrative Burdens Act. 

Federal contractors have a moral and legal obligation to ensure employment dis- 
crimination is not tolerated in their workplaces. OFCCP has an obligation as well, 
to enforce the law fairly and effectively. Unfortunately, more regulations, more 
spending, more staff, and fewer results have become the agency’s track record. The 
men and women who rely on OFCCP to enforce these critical policies deserve better. 
For their sake, I strongly urge the administration to change course. 

I will now recognize the senior Democratic member of the subcommittee, Rep- 
resentative Joe Courtney, for his opening remarks. 


Mr. Courtney. Thank you, Mr. Chairman, and thank you for 
holding this hearing today and for the witnesses for all joining us 
this morning and to talk about what I think is the primary focus, 
which are two new regulations which have been issued by the De- 
partment of Labor after a protracted process, which again got, ac- 
tually, pretty high marks from groups and individuals as diverse 
as former Governor Tom Ridge, who complimented the department 
for listening to some of the input, which again, was recounted here 
by the chairman at prior hearings and came out with an outcome 
today that basically strengthen job discrimination protections for 
individuals with disabilities and men and women who have served 
this country in the armed forces. 

These rules, which are primarily nonpunitive and aspirational 
goals to help federal contractors monitor and evaluate their 
progress to ensure that they are abiding by civil rights laws. Taken 
together, these rules have a very simple message: If you are a vet- 
eran who served our country as a volunteer, even if you suffered 
a disabling injury, we have your back. 

These rules say that you deserve a fair shot to compete for a pri- 
vate sector job free of discrimination or bias based on your veteran 
status or disability. And these rules also say that if you are one of 
more than 50 million disabled Americans you, too, should deserve 
a fair shot at a job with a federal contractor, free of discrimination 
against you because of a disability. 

With the cooperation of federal contractors, the Department of 
Labor’s rules are a game-changer for veterans and disabled individ- 
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uals, providing them with 715,000 additional private sector job op- 
portunities. And as you can see from the chart across the room, 
based on extensive analysis, the Department of Labor estimates 
that there will be over 200,000 job opportunities for veterans, par- 
ticularly those from Iraq and Afghanistan, and over 500,000 for in- 
dividuals with disabilities because of this rule. 

Mr. Chairman, the many challenges veterans and individuals 
with disabilities face in the job market are well-documented. The 
household wages of those with disabilities is less than half of those 
of households without a disability, and almost a third of those indi- 
viduals have incomes below the poverty level, compared to 12.5 
percent of those who do not. 

As we will hear today, recent veterans face significantly higher 
unemployment rates than nonveterans, despite the fact that Con- 
gress has passed the Hiring Our Heroes Act and the Veterans Hir- 
ing Tax Credits. I see those initiatives, which, again, give incen- 
tives to employers to hire veterans, as dovetailing perfectly with, 
again, these nonpunitive aspirational goals which the department 
has put forth. 

For male Gulf War-Era II veterans 18 to 24 the unemployment 
rate today is 20 percent, four points higher than nonveterans in 
that age group. For all Gulf War-Era II veterans the unemploy- 
ment rate is almost 10 percent. 

This is simply unacceptable for the brave men and women who 
served our country and we need to do much more. 

As many of you heard me at a number of other hearings, I am 
lucky enough to represent a district with a shipyard — an electric 
boat shipyard, which, in my opinion, builds the most complex ves- 
sels in the world that sustains human life in an environment that 
does not sustain human life, and does it with a nuclear powered 
system. Almost 20 percent of that workforce are veterans. 

Again, they didn’t just seek to achieve the aspirational goals that 
we are discussing here today; they doubled it. And frankly, if they 
had the opportunity to hire more veterans, even those who carry 
combat-related disabilities, they would do it in a heartbeat because 
the fact of the matter is that the skills of teamwork, discipline, spe- 
cialized skills that are imparted in the military, are something that 
America’s workforce should not view as a burden or employers as 
a burden, but frankly, as an opportunity of growth and fulfilling, 
again, some of the workforce challenges that our nation faces. 

And again, these rules, which again, I want to emphasize, are 
nonpunitive and aspirational, are a good start to achieve that goal. 
I commend all the advocates in the disability community and vet- 
erans community that have helped support the issuance of these 
final rules. 

Now again, the chairman has raised some issues that maybe are 
not directly related to these particular regulations which were 
issued, and again, I think they deserve a very thorough vetting 
here today and look forward to working with you in terms of ad- 
dressing some of those issues. 

But again, this morning there was a shipbuilding caucus, which 
is a bipartisan group of members that General James Amos, who 
is the commandant of the Marine Corps, spoke for an hour, and I 
was telling him about a disabled veteran in my district who lives 
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in the next town over who is a double amputee, stepped on a land- 
mine in Afghanistan — ^very difficult, challenging recovery. Again, 
the general visited him on numerous occasions at Walter Reed, 
which was unhelievahly appreciated hy his family. 

But I was telling him that he and I played golf the other day — 
Corporal Cairn, double amputee. He was hitting the ball 250 yards 
off the tee straight down the middle, much to my dismay, because 
I was in his foursome. 

But, you know, to me, again, it just demonstrated that, you 
know, you give people the opportunity and again, with some of the 
unbelievable advances in medicine that have taken place right 
now, these are folks that have a lot more to give, not only to them- 
selves and their families but also to our country. And that really 
should be the focus of today’s hearing is to try and work with these 
rules to take advantage of just great Americans who can do a lot 
for our country. 

And with that I yield back. 

[The statement of Mr. Courtney follows:] 

Prepared Statement of Hon. Joe Courtney, Senior Demoeratic Member, 
Subeommittee on Workforee Proteetions 


Mr. Chairman: 

I want to thank the witnesses for their participation and testimony today regard- 
ing civil rights and federal contracting. 

The main topics of discussion today are two rules recently finalized by the Depart- 
ment of Labor to strengthen job discrimination protections for individuals with dis- 
abilities and the men and women who serve their country in the armed forces. 

Specifically, the rules set forth non-punitive, aspirational goals to help federal 
contractors monitor and evaluate their progress to ensure that they are abiding by 
civil rights laws. 

Taken together, these rules have a very simple message. If you are a veteran who 
served our nation for love of country, even if you suffered a disabling injury, we 
have your back. 

These rules say you deserve a fair shot to compete for a private sector job, free 
of discrimination or bias based on your veteran status or disability. 

And these rules also say, if you are one of the more than 50 million disabled 
Americans, you too should deserve a fair shot at a job with a federal contractor, free 
of discrimination against you because of your disability. 

With the cooperation of federal contractors, the Department of Labor’s rules are 
a game changer for veterans and disabled individuals, providing them 715,000 addi- 
tional private sector job opportunities. 

As you can see from the chart across the room, based on extensive analysis, the 
Department of Labor estimates there will be over 200,000 job opportunities for vet- 
erans, and over 500,000 for individuals with disabilities because of this rule. 

Mr. Chairman, the many challenges veterans and individuals with disabilities 
face in the job market are well documented. 

The household wages of those with disabilities is less than half of those house- 
holds without a disability. Almost a third of individuals have incomes below the pov- 
erty level, compared to 12.5 percent of those who do not. 

As we will hear today, recent veterans face significantly higher unemployment 
than non- veterans. 

For male Gulf War-era II veterans, 18 to 24, the unemployment rate is now 20 
percent, 4 points higher than non-veterans in that age group. For all Gulf War-era 
II vets, the unemployment rates is almost 10 percent. 

This is simply unacceptable for the brave men and women who served our coun- 
try, and we need to do much more. 

These rules are good start. And I commend all the advocates in the disability com- 
munity and veteran community that helped support the issuance of these final 
rules. 

I look forward to hearing the testimony today. 
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Chairman Walberg. I thank the gentleman. I thank you for 
bringing an important face to this hearing, as well — and not the 
face of necessarily — how in the world did you golf in that cold state 
at this time of year anyway? Michigan we couldn’t do that, but no, 
seriously, to bring a face to what we are trying to deal with in the 
most appropriate way is a great thing. Thank you. 

Pursuant to rule 7(c), all members will be permitted to submit 
written statements to be included in the permanent hearing record. 
And without objection, the hearing record will remain open for 14 
days to allow statements, questions for the record, and other extra- 
neous material referenced during the hearing to be submitted into 
the official hearing record. 

It is now my pleasure to introduce our distinguished witnesses. 
First and foremost, Ms. Patricia Shiu is Director of the Office of 
Federal Contract Compliance Programs at the Department of 
Labor. 

Thank you for being with us today. 

Mr. David Fortney is cofounder of the law firm Fortney & Scott 
in Washington, D.C., and is testifying on behalf of the H.R. Policy 
Association. 

Welcome. 

Mr. Thomas Shanahan is vice president and general counsel of 
the University of North Carolina in Chapel Hill, North Carolina. 

Mr. Brian Fitzgerald is president and chief executive officer of 
Easter Seals New Jersey in East Brunswick, New Jersey. 

Welcome. 

Mr. Curt Kirschner is a partner at Jones Day in San Francisco, 
California and is testifying on behalf of the American Hospital As- 
sociation. 

Welcome. 

Before I recognize each of you to provide your testimony let me 
briefly explain our lighting system. You will have 5 minutes to 
present your testimony. The lights are according, starting out with 
green; yellow being 1 minute remaining; red, we hope you have 
wrapped up by then. If not, please do it as quickly as possible. 

The same will be true for the questioning of my colleagues and 
myself to keep it to the 5-minute, especially when we have a full 
panel like this and a topic of great concern and interest to discuss. 

At this point I recognize Director Shiu for her testimony. Thank 
you. 

Microphone, please. Hit the microphone. 

STATEMENT OF MS. PATRICIA A. SHIU, DIRECTOR, OFFICE OF 

FEDERAL CONTRACT COMPLIANCE PROGRAMS, DEPART- 
MENT OF LABOR, WASHINGTON, D.C. 

Ms. Shiu. There we go. 

Chairman Walberg. Great. 

Ms. Shiu. Okay. Good morning. Chairman Walberg, Ranking 
Member Courtney, and distinguished members of the sub- 
committee. Thank you for inviting me to discuss the critical work 
of the Office of Federal Contract Compliance Programs, which I 
have been privileged to lead since 2009. 

It is an honor to testify before the elected representatives of the 
American people we both serve — with Mr. Fitzgerald, a veteran 
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who now serves people with disabilities in New Jersey and with my 
other colleagues on this panel. 

OFCCP enforces the civil rights of the nearly one-quarter of 
American workers who work for federal contractors and sub- 
contractors. We enforce three longstanding laws that prohibit em- 
ployment discrimination by contractors and require them to take 
affirmative action to advance employment opportunities for quali- 
fied women, minorities, veterans, and people with disabilities. Our 
jurisdiction covers almost 200,000 business establishments which 
receive $500 billion in federal contracts. 

When we find discrimination we take action to correct it and pro- 
vide relief to the affected workers. Over the past 5 years we nego- 
tiated $57 million in back wages and interest and nearly 10,000 job 
offers on behalf of 90,000 workers affected by discrimination. 

Today I would like to focus on two of the laws we enforce, known 
as VEVRAA and Section 503. These laws require equal employ- 
ment opportunity and affirmative action for protected veterans and 
people with disabilities. 

The regulations under these two laws have not always worked to 
improve employment opportunity as Congress had intended. We 
are far from fulfilling what Vice President Biden called our sacred 
obligation to our returning veterans who have sacrificed so much 
and who deserve good jobs when they return home. Yet post-9/11 
veterans are still more likely to be unemployed than nonveterans 
and people with disabilities are still disproportionately found 
among the unemployed and those too discouraged to look for work. 

In September, OFCCP updated these rules to increase dramati- 
cally their effectiveness by clarifying expectations and facilitating 
compliance with the law. These rules provide, for the very first 
time ever, specific aspirational metrics for hiring qualified veterans 
and people with disabilities — metrics that are similar to those that 
have long been used to promote equal opportunities for women and 
minorities. 

I believe that what gets measured gets done, and metrics are es- 
sentially management tools that measure progress and inform deci- 
sion-making. 

These new rules are a win-win. If contractors achieve the 
metrics, more than 200,000 veterans and almost 600,000 workers 
with disabilities could have new job opportunities in the first year 
alone. 

According to the Department of Defense, more than 1 million 
members of the armed services will be transitioning to civilian jobs 
over the next 5 years — roughly 200,000 per year. Our new rule 
could dramatically improve the employment prospects of many of 
those returning veterans each year. 

In addition, the new rules will benefit contractors by helping 
them successfully identify, hire, and retain well-qualified workers, 
as well as increasing their access to new markets. 

These outcomes benefit not only our workers and workplaces, but 
ultimately, our communities and the national economy, as well. 

The VEVRAA rule requires contractors to use either a national 
hiring benchmark of 8 percent or an alternative benchmark that 
they select based on various factors. The Section 503 rule sets a na- 
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tional 7 percent goal for individuals with disabilities in every job 
category. 

Neither the benchmark nor the goal is a rigid or inflexible quota. 
Quotas are expressly forbidden. 

Instead, the metrics are used to measure the effectiveness of con- 
tractors’ outreach and recruitment efforts. When we find companies 
that have not achieved these metrics we work with them to review 
the critical steps that lead to the successful identification, hiring, 
and retention of qualified vets and people with disabilities. 

And I am particularly proud of our rule-making process. We con- 
ducted a 4-year-long open and transparent process that included 
town halls and advanced notice of proposed rule-making, two 
NPRMs, hundreds of comments, countless meetings, and we en- 
gaged the full panoply of OFCCP stakeholders. And we listened, as 
evidenced by the many changes we made to the proposed rules in 
response to our stakeholders’ concerns. 

I was pleased to see those efforts recognized by former Secretary 
of Homeland Security Tom Ridge in an op-ed that appeared in the 
Wall Street Journal 1 week after the rules were published. He com- 
mended OFCCP for following a model process to create a rule that 
has a real impact on improving employment while at the same time 
providing flexibility to companies in how best to achieve the new 
hiring standards. 

We know that workers are our nation’s greatest resource and the 
United States has among the most talented, innovative, and hard- 
working people in the world, and they are the engine of our eco- 
nomic recovery. That is why the Department of Labor and OFCCP 
are so fully committed to ensuring that American workers have the 
opportunities that would allow them and their employers to flour- 
ish. 

Mr. Chairman, that concludes my statement. Thank you very 
much, again, for the opportunity to testify. I am happy to answer 
any questions you may have. 

[The statement of Ms. Shiu follows:] 
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Introduction 

Good morning Chairman Walberg, Ranking Member Courtney, and distinguished Members of 
the Subcommittee. Thank you for the opportunity to testify before you today on the critical work 
the Department of Labor’s (“Department”) Office of Federal Contract Compliance 
Programs (“OFCCP”) is doing to protect and promote equal employment opportunity for 
America’s workers. 

As you know, OFCCP is a worker protection agency, responsible for enforcing the civil rights of 
nearly one-quarter of American workers. OFCCP’s mission is to protect workers and promote 
diversity through equal employment opportunity laws in Federal contractors’ and subcontractors’ 
workforces. OFCCP has jurisdiction over i 70,000-plus establishments that profited from 
approximately .‘S700 billion in government contracts in 2012. These companies are held to the 
fair and reasonable standard that discrimination must never be a factor in their hiring, promotion, 
termination, compensation, and other employment decisions. 

With jurisdiction over so many employees and companies, the work OFCCP does to level the 
playing field has a ripple effect across the entire labor market and affects the lives of thousands 
of women, minorities, individuals with disabilities, protected Veterans, and their families. Over 
the past five years, OFCCP has reviewed the employment practices of facilities that employ 
nearly 9 million workers; negotiated $57 million in back wages and interest and almost 10,000 
potential job offers on behalf of 90,000 workers affected by discrimination; and signed over 
4,000 conciliation agreements with contractors. 

Bac kground jm O F C CP 

OFCCP is a critical part of the Federal Government’s efforts to enforce civil rights, including 
Veterans' rights. The Agency enforces, for the benefit of job seekers and wage earners, the 
contractual promise of equal employment opportunity (both nondiscrimination and affimiative 
action) required of those who do business with the Federal Government, This is consistent with 
the Secretary’s vision of promoting and protecting opportunity. OFCCP executes its mission as 
an enforcement agency by administering and enforcing three legal authorities that require equal 
employment opportunity and affirmative action: ( 1 ) Executive Order 1 1 246, as amended (“the 
Executive Order” or “EO 1 1 246”); (2) Section 503 of the Rehabilitation Act of 1 973, as 
amended (“Section 503”), 29 U.S.C. 793; and (3) the Vietnam Era Veterans’ Readjustment 
Assistance Act of 1974. as amended (“VEVRAA”), 38 U.S.C. 4212. 

EO 1 1246 prohibits Federal contractors and Federally-assisted construction contractors and 
subcontractors (hereafter, “contractors”) who have a contract of at least $ 1 0,000 with the Federal 
Government from discriminating in employment on the basis of race, color, religion, sex, or 
national origin. This includes discrimination in rates of pay or benefits, among other things. For 
contractors with 50 or more employees and a Federal contract of at least $50,000, the Executive 
Order also requires contractors to develop, maintain, and implement an affirmative action 
program to ensure that that job applicants and employees are treated fairly in all aspects of the 
employment process. 
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Section 503 protects the employment rights of individuals with disabilities. Like the Executive 
Order regulations, Section 503 regulations require Federal contractors with Government 
contracts of at least $50,000 and 50 employees to develop, maintain, and implement affirmative 
action programs to ensure that qualified individuals with disabilities are afforded equal 
employment opportunity in all aspects of employment. 

VEVRAA sets forth the requirements for nondiscrimination against Veterans by Federal 
contractors. Section 4212(a) (1) prohibits Federal contractors from discriminating against 
specified categories of Veterans and requires contractors to take affirmative action to employ, 
and advance in employment, those Veterans. Federal contractors with a contract of at least 
$ 1 00,000 and 50 or more employees are required to develop, maintain, and implement 
affirmative action programs to employ and advance in employment protected Veterans. 

Over the past few years, OFCCP has focused on three priorities; 

• improving the efficiency, effectiveness, and transparency of enforcement activities; 

• implementing long-needed regulatory reform; and 

• broadening outreach to agency stakeholders. 

Enforcement 


Over the past several years, the Department has taken a number of important steps to improve its 
enforcement efforts, including updating enforcement and evaluation protocols, updating the 
Federal Contract Compliance Manual, modernizing the Directive System, strengthening the 
Functional Affirmative Action Program, and providing quality training and technical assistance 
to contractors. These initiatives clarify, update, or otherwise improve the tools that OFCCP’s 
compliance officers use to conduct desk audits, onsite investigations, and focused reviews; to 
pursue remedies for employees or applicants who suffer discrimination; and to conduct 
stakeholder education. All initiatives thus work to the benefit of the contractors that we regulate, 
the workers we protect, and the government we serve. 

Outreiieh 

With regard to outreach to stakeholders, OFCCP spends thousands of hours each year providing 
training and technical assistance to Federal contractors and subcontractors. This is done to 
facilitate their successful compliance with their obligations under the law. In FY 2012, OFCCP 
hosted 874 compliance assistance events that provided contractors with the tools to understand 
and comply with the laws it enforces. Because small businesses and first-time Federal 
contractors are less likely to have knowledge about OFCCP’s requirements or the resources to 
acquire that knowledge, this year we chose to focus compliance assistance on those groups, w'ith 
the result that more than a third of our FY 2012 compliance assistance events were directed 
specifically at small businesses and first-time Federal contractors. 
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In addition, through extensive outreach efforts, OFCCP seeks to ensure input from stakeholders 
on the entire range of OFCCP activities, from policy development to enforcement methodologies 
to legal interpretations. An example is our regular engagement with the leadership of both the 
National Industry Liaison Group (NILG) and the various regional industry liaison groups 
throughout the country, NILG is one of the premier employer associations on affinnative action 
and equal employment opportunity in the United States, with improving communications 
between OFCCP and its members (comprised of small, mid-size and large Federal contractors 
and employers across the country') as one of its main purposes. 

Outreach is also undertaken to make sure that workers understand OFCCP is available as their 
resource. At both the national and local levels, OFCCP proactively reaches out to community- 
based groups. Veterans’ service organizations, labor unions, employer associations, civil rights 
leaders, contractors, subcontractors, and the workers directly affected by its protections. In 
FY 2012, OFCCP hosted more than 1,200 outreach events, engaging thousands of stakeholders. 


Re gulatory R eform: Final Rules Under VEV RAA and Section 503 

When I first began as OFCCP Director, our office's regulations under VEVRAA and Section 503 
were badly in need of updating. For example, the VEVRAA regulations were not responsive to 
the high levels of post-deployment Veterans returning from Gulf War-era II engagements; the 
Section 503 regulations did not reflect changes made by the Americans wdth Di.sabilities Act 
Amendments of 2008. 

.Moreover, these laws have not always worked as intended. People with disabilities, who have an 
enormous contribution to make to our economy, are still disproportionately represented among 
the unemployed and those out of the workforce entirely. Meanwhile, post-9/1 1 Veterans, who 
have risked life and limb on our behalf, are more likely to be unemployed than non-Veterans. 
Updating these regulations to increase their chances of finding meaningful work is critical to 
fulfilling what Vice President Biden called our "sacred obligation” to our returning Veterans, and 
especially Veterans with disabilities, who have sacrificed so much for our country. 

Employment discrimination contributes to the underutilization of qualified workers, such as 
individuals with disabilities and Veterans, and contributes to broader societal problems such as 
income inequality and poverty. The median household income for “householders” with a 
disability, aged IS to 64, was $25,420, compared with a median income of $59,41 1 for 
households with a householder who did not report a disability,' Data show that individuals with 
disabilities are more likely to be below the poverty threshold with 28.8 percent of individuals, 
ages 1 8 to 64, with a disability in poverty in 201 1 compared to 12.5 percent of those individuals 


' In come. Poverty and Health Insurance Coverage in tlie United States; 20n, Current Popuiation Reports, issued 
September 2012, h up;/, ww w, ce nsu s. ftov 'prod /20 i2pubs/p60-243.pdf (last accessed July 8, 2013), p. !0. A 
''householder” is the per.son (or one of the people) in whose name the home is owned or rented and the person to 
whom the relalionslnp of other household members is recorded. Typically, it is the head of a household, Only one 
person per household is designated the "householder.” The changes in household real median income for the two 
groups between 201 1 and 2012 were not statistically significant. The median income for households with disabilities 
was $25,974 compared to $61,103 for householders without a disability. 
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without a disability.' These data are not statistically different in 2012,^ Controlling for age and 
race, we found that private-sector workers with a disability, on average, earn less than their 
counterparts without a disability. The mean hourly wage of those w'ith a disability is 
$1 7.62 (with a median of $13.73) compared to $21.67 (median $16.99) for those without a 
disability. 

As for employment of Veterans, although progress has been made, the number of unemployed 
Veterans still remains too high, and substantial disparities in unemployment and pay rates 
continue to persist, especially for some categories of Veterans. We ask so much of these men 
and women: to put their careers on hold, leave their loved ones behind and embark on dangerous 
missions around the world. The men and women that serve this Nation do so willingly and 
w'ithout hesitation. They are a shining example of America at its best and deserve a hero’s 
welcome and, at the veiy least, a good job when they return home. 

Yet many Veterans face substantial obstacles in finding employment once they leave the 
military. This is particularly true for more recent Veterans. According to the Bureau of Labor 
Statistics (BLS), the annual unemployment rate for post-September 2001 Veterans, referred to as 
“Gulf War-era II Veterans,” is higher than the rates for all Veterans and for non-Veterans. BLS 
data on the 2012 employment situation of Veterans show that about 2.6 million of the nation’s 
Veterans had served during Gulf War-era 11.'’ In 2012, the unemployment rate for Gulf War-era 
II Veterans was 9.9 percent compared to non-Vetcrans at 7.9 percent.*’ However, the 
unemployment rale, in the same year, for male Gulf War-era II Veterans age IS to 24 was 
20.0 percent, higher than the rate for non-Veierans of the same age group (16.4 percent).^ 

OFCCP is working to address these problems by ensuring individuals have an equal opportunity 
to find and secure good jobs that will lead to lasting careers. To address the intractable barriers 
facing many Veterans and people with disabilities, in September, OFCCP issued final rules 
under Section 503 and VEVRAA. These rules are designed to increase dramatically the 
effectiveness of OFCCP’s efforts, and those of Federal contractors, to eliminate workplace 
discrimination against people with disabilities and protected Veterans and to increase their 
employment opportunities. 

As Secretary Perez has said, the steps we are announcing will ensure that qualified workers have 
more meaningful opportunities to find, secure and keep good jobs. By strengthening 


^Income, Poveny amJ llealih Imumnce Coverage in ihe United Stales: 20 U, Current Population Reports, issued 
September 2012. Table 3: People in Poverty by Selected Characteristics: 2010 and 201 1 , 

.Ltijv b^V,wxensus.trov.:prpd/20d 2pubs/p604“43,2dr(iast acces.sed July 8, 2013). 

income, Poveriv and Uealih Insurance Coverage in the United Slates: 2012, Current Population Reports, issued 
September 2013, I able 3: People in Poverty by Selected Characteristics: 201 1 and 20 1 
.bOit: ,TLww,..ctmsus.gpy;p^m^^^^ accessed Sept. 2013). 

’ To derive these I'igurcs, OFCCP ran wage regressions using the natural log of elTeclive hourly w'age.s calculated as 
real income divided by usual hours per week and weeks per year. .All OFCCP models used ACS 2008-2010 Public 
Use Microdata (PUMS). 

' U.S. Bureau of Labor Statistics. Economic News Release, “Employment Situation of Veterans Summary 2012,” 
Marcll 20, 20 1 3, hllp;.c;\vws\cbls,gov/new,s,release/vet.nr0.htni (last accessed Aug. 8, 20 1 3), 

Id.. “Table A: Etnploymcnt situation of the civilian non-institutionalized population 1 8 years and over by Veteran 
stalu.s, period of setwice, and se.\, 20! l-20i2 annual averages.'' 

’ Id. 
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longstanding regulations under VEVRAA and Section 503, the new rules will ensure that 
qualified individuals with disabilities and Veterans have more meaningful opportunities to find, 
secure and keep good jobs. Moreover, both rules apply to protected Veterans with disabilities. 

For the first time, these rules provide metrics ~ management tools that inform decision-making 
and help contractors measure their progress toward achieving equal opportunity for people with 
disabilities and protected Veterans. We are clarifying expectations, making legal requirements 
more effective, and facilitating compliance with the law. 

These new mles are a win-win: 

• They will benefit Veterans and people with disabilities, who belong in the economic 
mainstream ofthe nation but have faced unfair barriers in the job market. In fact, if 
Federal contractors reached the Section 503 goal and the benchmark in VEVRAA in the 
first year, they could employ an additional 205,500 protected Veterans under the 
VEVRAA nile and an additional 594,580 individuals with disabilities under the 
Section 503 rule. Eliminating the overlap betw'een these tw'O populations, it is estimated 
that the overall number of hires across both rules would be over 700,000. 

• In addition, the new rules will benefit employers who do business w'ith the Federal 
Government, increasing their access to a large, diverse pool of qualified workers. The 
tangible and intangible benefits of investing in the recruitment and hiring of individuals 
with disabilities and Veterans also include access to new markets by developing a 
workforce that mirrors the general customer base; lower turnover based on increased 
employee loyalty; lower training costs resulting from lower turnover; and increased 
productivity by hiring the best qualified person for the job. 

The final rules were lauded by a number of groups, including the National Organization on 
Disability, Easter Seals, the American Association of People with Disabilities, Health & 
Disability Advocates, and the National Council on Disability. 

Given a fair opportunity, Veterans and people with disabilities, including Veterans with 
disabilities, can work, can be productive citizens, can contribute as taxpayers and can advance 
economically. These outcomes benefit not only our workplaces, our Veterans, and people with 
disabilities themselves, but also our communities, and ultimately our national economy. 

Finally, ofcoiirse, the new rules will benefit the entire nation, as they help us fulfill the 
American promise of equal opportunity for all. With this general backdrop, I will touch upon 
several key provisions of the Section 503 and VEVRAA regulations. 

Se ction 503 ofthe Rehahiiital ion Act of 1973: Disc ri minalion Based on D isability 

The new regulations, published in the Federal Register on September 24, 2013, reflect some of 
the best thinking of both the disability rights community and Federal contractors. The regulations 
resulted from a collaborative process that included: 
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• Multiple town hall meetings, webinars, and listening sessions with individuals from the 
contractor community, state employment services, disability organizations, and other 
interested parties to understand the features of the Section 503 regulations that worked 
well, those that could be improved, and possible new requirements that could help to 
effectuate the overall objective of increasing employment opportunities for individuals 
with disabilities with Federal contractors; 

• An Advanced Notice of Proposed Rulemaking (ANPRM), published in the Federal 
Register on July 23, 2010, requesting public comment regarding potential ways to 
strengthen the Section 503 affinnative action regulations; 

• A Notice of Proposed Rulemaking (NPRM), published in the Federal Register on 
December 9, 201 1, seeking comment on a number of specific proposals that would 
strengthen the regulations implementing Section 503. The NRPM was published for a 
60-day public comment period; 

• A 14-day extension of the public comment period in response to stakeholder requests; 
and 

• Numerous meetings with OFCCP and Administration officials afforded interested 
stakeholders an opportunity to provide input pursuant to the regulatory process.* 

OFCCP received and considered more than 400 comments from the public in developing the 
final Section 503 regulations. The final regulations remain tme to the agency’s core objectives 
as they existed almost three years ago when we first began this rulemaking process: 

• The regulations provide contractors the ability to conduct meaningful se lf-assessment s of 
their employment practices by requiring that they collect data and analyze it to improve 
their policies and practices. This includes requiring contractors to invite applicants to 
voluntarily self-identify as an individual with a disability at the pre-offer stage of the 
hiring process, in addition to the existing requirement that contractors invite applicants to 
voluntarily sclf-identify after receiving a job offer, and collecting data on who applied for 
jobs and the number of individuals with disabilities they hire in order to create greater 
accountability for employment decisions and practices; 

• The regulations support awareness and volu ntary compli ance . Contractors are required to 
provide their subcontractors notice of their nondiscrimination obligations and the need to 
take affinnative steps to recruit and hire a diverse, qualified workforce; and 

• The regulations in corp orat e exis ting disability law ; specifically, the regulations 
implement changes necessitated by the passage of the ADA Amendments Act (ADAAA) 
of 2008. The ADAAA amended the definition of disability in Section 503 to the same 
extent that it amended the ADA, and became effective on Januaiy 1 , 2009. 


^ These meeting.s are documented through OMB’s ROCIS system, and further information on the.se meetings is 
available at h(lp://www,\vhitehouse.sqv/oinb/otra_J 250_rneeMngs. 
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In addition, the regulations assist contractors in measuring their ongoing progress through the use 
of a yardstick, in this case a 7 percent utilization goal for individuals with disabilities. The 
7 percent goal is not a rigid and inflexible quota which must be met, nor is it to be considered 
either a ceiling or a floor for the employment of a particular group. Quotas are expressly 
forbidden. Instead, the goal is a management tool that infomis decision-making and provides for 
accountability. Failing to meet the disability utilization goal, alone, is not a violation of the 
regulation and it will not lead to a fine, penalty, or sanction. 

We used the NPRM as a vehicle for obtaining feedback and ideas on a range of approaches for 
improving the Section 503 regulations. At the final rule stage, OFCCP adopted a strategic, 
focused, and practical approach that weighed the potential benefits of some provisions against 
the estimated cost and burden of compliance associated with them. 

First of all, to ensure that contractors have adequate time to make changes to their business 
systems and processes that place them in a position to optimize the employment prospects of 
both Veterans and people with disabilities, these rules will become effective 180 days after 
publication. In addition, both rules also provide a phase-in period of up to 1 2 months for cuiTent 
contractors to develop affirmative action programs (AAPs) in compliance with the new 
regulatory requirements. 

We also eliminated or modified a number of proposals that were in the NPRM, and to which 
commenters had objected, in order to provide contractors with greater flexibility and to reduce 
the estimated cost of compliance. For example, we created flexibility both in the recruitment 
options available to contractors and in various personnel policies related to complying w'ith their 
affirmative action and nondiscrimination obligations. 

In addition, the agency added a provision to reflect sensitivity to the concerns of smaller 
contractors about meeting the aspirational goal due to the small size of their workforce. The 
final regulations provide small contractors, those with 1 00 or fewer employees, the option of 
using the 7 percent goal at the workforce level instead of at the job-group level. This minimizes 
the burden on small contractors, white still providing them w'ith a yardstick by which to measure 
the effectiveness of their efforts to recruit and hire individuals with disabilities. 

Vietnam E ra Ve t erans’ Re adiiisImenI Assist ance Ac t (V EVRAA): 

D iscri m inalion Against America ’. v Veteran s 

As with our Section 503 nilemaking, the final VEVRAA rule resulted from a collaborative 
process that included: 

• Multiple town hall meetings, webinars, and listening sessions; 

• A NPRM published in the Federal Register on April 26, 2011, with a 60-day public 
comment period; 
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• A 14-day extension of the public comment period in response to stakeholder requests; 
and 

• Numerous meetings with OFCCP and Administration officials afforded interested 
stakeholders an opportunity to provide input pursuant to the regulatory process.^ 

OFCCP received more than 100 comments on the NPRM, covering a broad range of issues. The 
new regulations, published in the Federal Register on September 24, 2013, reflect a consideration 
of comments of all our stakeholders. Because the two rules substantially parallel each other, 
most of the NPRM proposals eliminated in the Section 503 Final Rule were also eliminated in 
the VEVRAA Final Rule. The Final Rule also eliminated the requirement that contractors 
affirmatively ask disabled Veterans if they require a reasonable accommodation, retaining the 
requirement in the existing rule that contractors must take part in an interactive process regarding 
accommodation and should, but are not required to, seek the advice of the applicant regarding 
such accommodation. 

The VEVRAA Final Rule focuses on provisions that strengthen the obligation of covered 
Federal contractors to take affirmative measures to recruit, hire and promote qualified Veterans. 
Among the most important provisions in the Final Rule is the provision creating a national hiring 
benchmark against which contractors can measure the effectiveness of their recruitment and 
outreach efforts. Contractors may still, as proposed in the NPRM, use an alternative approach of 
creating their own annual hiring benchmark that reflects their unique hiring circumstances. We 
believe that offering this alternative approach toward the use of benchmarks provides contractors 
a greater degree of flexibility. Specifically, the final VEVRAA rule: 

• Assists contractors in measuring their progress in recruiting and employing Veterans 
through the use of a yardstick, in this case either an 8 percent benchmark in the first year 
or, at their option, a self-set goal based on available and relevant data; 

• Creates greater accountability through meaningful self-assessment for employment 
decisions and practices by requiring that contractors maintain several quantitative 
measurements and comparisons for the number of Veterans who apply for jobs and the 
number of Veterans they hire. Having this data will also assist contractors and OFCCP in 
measuring the effectiveness of contractors’ outreach and recruitment efforts. 

• Opens doors to increas ed job op portunities by providing knowledge and support to 
Veterans seeking jobs. This is achieved by improving the effectiveness of the VEVRAA 
requirement that contractors list their job openings with the appropriate state employment 
service agency - first, by requiring that contractor job listings be provided in a fonuat 
that the state agency can access and use to make the job listings available to job seekers; 
and second, by clarifying the relationship between the contractor, its agents, and the state 
employment services that provide priority referral of protected Veterans. 


These meetings are documented through OMB’.s ROCIS system, and further information on these meetings i.s 
available at hupa’ vs ww.\vhilchousc.gov/omh/oir 3 _! 25 ()_inestings. 
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• Provides knowledge of, and supports voluntary complian ce by subcontractors with their 
obligations by requiring prime contractors to include specific, mandated language in their 
subcontracts alerting subcontractors to their responsibilities as Federal contractors. 

• Creates flexibility for contractors when they are establishing formal relationships with 
organizations that provide recruiting or training services to Veterans. The relationships or 
“linkage agreements” can be established to meet the contractors’ specific needs, while 
assuring outreach to Veterans seeking employment. 

• Repeals outd ated and obs ole te re .gulations at 4 1 CFR Part 60-250 that apply to contracts 
entered into before December 1, 2003, that do not meet the coverage threshold of Part 60- 
300 and have not been modified since. OFCCP believes that all such contracts have 
either expired or been modified, and that there is, therefore, no longer a need for the 

Part 60-250 regulations. 

NcxCSleE,s 

In the coming year, OFCCP will continue implementing its three strategies to ensure compliance 
among Federal contractors: effective enforcement, implementing regulatory reform, and external 
engagement. These strategies are part of an ongoing effort to facilitate the success of contractors 
in complying with our existing and new regulations. Stakeholder relationships are even more 
important as the agency begins its transition from rulemaking to rule implementation in the 
Section 503 and VEVRAA programs. We anticipate extensive further engagement with the 
stakeholder communities in connection with implementation of the Section 503 and VEVRAA 
rales, and specifically will provide contractor training and technical assistance to facilitate 
success under these new regulations, both leading up to as well as after the rules become 
effective. In addition, we will engage with the Federal Acquisition Regulatory Council to have 
the newly revised VEVRAA and 503 regulations incoiporaied into the Federal Acquisition 
Regulation to ensure contractor awareness and compliance. 

In this vein, building upon the results of our ongoing customer service initiative, we will focus 
on providing ongoing compliance assistance and training and support to the contractors that we 
regulate. We are also committed to continuing collaboration with these stakeholders as we do so. 

Concjumin 

Workers are our nation's greatest resource. The United States has among the most talented, most 
innovative, and most hard-working people in the world, and they are the engine of our economic 
recoveiy. That is why the Department of Labor and OFCCP are so fully committed to ensuring 
thcit American workers are afforded the opportunities and working conditions that will allow 
them and their employers to flourish. 
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Chairman Walberg. Thank you. 

We recognize Mr. Fortney now for your 5 minutes of testimony. 

STATEMENT OF MR. DAVID FORTNEY, CO-FOUNDER, FORTNEY 

& SCOTT, LLC, WASHINGTON, D.C., TESTIFYING ON BEHALF 

OF H.R. POLICY ASSOCIATION 

Mr. Fortney. Thank you, and good morning. Chairman Walherg 
and Ranking — 

Chairman Walberg. Microphone on? Thank you. 

Mr. Fortney. And good morning again, Chairman Walberg, 
Ranking Member Courtney, and honorable members of the Sub- 
committee on Workforce Protections. Thank you again for your in- 
terest in these very important developments. 

And I am appearing today on behalf of the H.R. Policy Associa- 
tion to discuss specifically the 503 regulations addressing individ- 
uals with disabilities. Let me briefly take a moment to introduce 
the H.R. Policy Association, which has a longstanding and very 
proud history of being supportive and involved in assisting individ- 
uals with disabilities to find meaningful employment. 

The association is comprised of 350 of the largest corporations in 
the United States. These companies employ more than 10 million 
employees in the U.S. and nearly 9 percent of the private work- 
force, and indeed, offer employment to 20 million employees world- 
wide. 

The H.R. Policy members have a strong history of supporting af- 
firmative action and have been intimately involved in the develop- 
ment of effective programs to deal with individuals with disabil- 
ities, including the recent amendments to the Americans with Dis- 
abilities Act that have been widely accepted. In the initial state- 
ment, in the limited time I have, I would like to focus on several 
areas of concern, though, that we do have with respect to the 503 
regulations. 

First, let me note that the regulations are an improvement from 
what had been proposed in some of the initial concerns. With that 
being said, though, there still are remaining concerns. 

With respect to the goal, and with all due respect to Director 
Shiu, our concern remains that the goal, as it is administered, may, 
in fact, become a quota. And let me tell you why we have the con- 
cern. Because the language, although it states that it will be a goal, 
look beyond and, in fact, how the goals historically have been ad- 
ministered. Because as Director Shiu has explained, and certainly 
the OFCCP carries out in the field, what gets measured is what 
gets done. 

We know in the field and in practice that if you fall short of that 
7 percent, what is going to happen? The agency is going to impose 
what is called a conciliation agreement and require that a numer- 
ical goal be achieved. That effectively operates as a quota. 

Now, that is not just supposition on our part. We have an exam- 
ple under the law today involving a contractor, G-A Masonry, in- 
volving veterans. 

The department determined that their outreach efforts were in- 
sufficient. The answer was, “Here is a numerical target. You must 
hire the following number of veterans in order to demonstrate you 
are making sufficient outreach efforts.” 
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That, we submit, is how a goal becomes a quota. That should not 
be allowed to proceed and we are concerned. 

Second, under these new rules contractors will be required to ask 
every applicant whether he or she has a disability, and this is be- 
fore they are offered a job. Now, that has not been the requirement 
of this land for over 30 years. The Americans with Disabilities Act 
specifically prohibits that type of inquiry and we have a long- 
standing, proud culture where we have focused on individuals’ 
abilities, not their disabilities, in assessing whether they meet the 
basic qualifications of the job. 

These are concerns that we have expressed repeatedly. We have 
asked for a safe harbor to be made. If this is going to be required, 
at least amend the ADA. Do something to make clear that we won’t 
as a result of complying with the regulation, now face litigation as 
a result. 

What we have received so far is a letter from staff counsel at the 
EEOC saying, “I think this will not violate the ADA.” I might add, 
her letter failed to note that the same counsel in 1996 wrote a let- 
ter stating it would violate the ADA to make such inquiries. 

And unfortunately, when we have asked the Department of 
Labor whether in the event that our member companies comply 
with this new regulation and face litigation, will the department 
have our back, will they come and file an amicus brief to support 
us in court, we have been told no, the department can’t make that 
commitment either. 

So we are concerned. This is an issue that could easily and 
should have been addressed; it would have avoided these concerns. 

I think that one of the aspects that would assist so that these 
issues don’t pile up and get sorted out through prolonged litigation 
that costs members needless resources would be if there could be 
periodic reporting to this committee by this agency. That way, we 
could know in real time, perhaps every 6 months, what the agency 
is doing and how they are implementing these rules. 

So with that, I thank you and be happy to answer any questions 
you may have. 

[The statement of Mr. Eortney follows:] 
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CHAIRMAN WALBERG, RANKING MEMBER COURTNEY AND HONORABLE 
MEMBERS OF THE SUBCOMMITTEE; 

On behalf of the members of the HR Policy Association (“HR Policy” or the “Association”), 

I want to thank you for the opportunity to appear before you today to provide the Association’s 
views on the U.S. Department of Labor’s Office of Contract Compliance Programs (“OFCCP” or 
the “Agency”), focusing specifically on the recently issued final inle implementing revisions to 
the non-discrimination and affirmative action regulations for Section 503 of the Rehabilitation 
Act of 1973 (“Section 503”) that govern federal contractors. I am David S. Fortney, a 
shareholder with Fortney & Scott, LLC (“FortneyScott”), and 1 am counsel to the HR Policy 
Association. In a separate capacity, I serve as co-founder of the OFCCP Institute, which 
provides national training programs addressing the latest OFCCP developments and strategies 
for effective compliance, and assists the contractor community in responding to rapidly changing 
compliance challenges. FortneyScott is a law firm representing and counseling clients including 
numerous federal contractors on the full spectrum of workplace-related matters, and the fimi has 
been recognized as one of the leading D.C, metro management employment law' firms in the 
“Best Law Finns” evaluations by U.S. News & World Report. 

HR Policy Association is the lead organization representing chief human resource officers of 
major employers. The Association consists of more than 350 of the largest corporations doing 
biisine.ss in the United States and globally, and these employers are represented in the 
organization by their most senior human resource executive. Collectively, Association member 
companies employ more than 10 million employees in the United States, nearly nine percent of 
the private sector workforce, and 20 million employees worldwide. They have a combined 
market capitalization of more than $7.5 trillion. 

Most HR Policy member companies are federal contractors and are subject to OFCCP 
regulations. Moreover, as with all other federal contractors, the OFCCP affirmative action and 
non-discrimination regulations typically apply to ah of their operations, not just those operations 
perfomiing work under federal contracts, even if a relatively miniscule percentage of the 
company’s workforce is engaged in that work. As a result, OFCCP ’s regulations and 
enibrcement efforts govern a significant portion of the U.S, jobs and workplaces. OFCCP 
estimates that the number of regulated contractor establishments is 251,300 (employing one-fifth 
of the entire U.S. labor force, or 26.6 million American workers), although there are arguments 
that this number is higher. ' 

HR Policy and its members strongly support affirmative action, including the goal of having 
qualified individuals with disabilities in the workforces of government contractors. Indeed, HR 
Policy members have been at the forefront of employer efforts to adopt and expand the basic 
principles of fundamental fairness and a “level playing field” for all applicants and employees. 

At every stage in the long history of affinnative action, HR Policy members have been leaders in 
achieving the goals of affirmative action by recruiting and hiring people on a non-discriminatory 
basis without regard to membership in any protected group. 

Introduction - the 503 Regulations and Broader Concerns 


Today, 1 would like to focus my testimony primarily on OFCCP’s Final Regulations, 
announced on August 27, and published in the Federal Register September 24, implementing 
Section 503 of the Rehabilitation Act of 1973 regarding non-discrimination and affirmative 



action in the employment of qualified individuals with disabilities." Within the broader context 
of rapidly expanding governmental “fine-tuning” of the private sector, the new 503 regulations 
clearly show w'hy there is a growing concern among the federal contractor community regarding 
the goals of OFCCP’s policies, their practicality, and the manner in which OFCCP conducts its 
enforcement efforts. 

.At the outset, the HR Policy Association acknowledges that there w'ere a number of 
improvements in the final rule over what was proposed in December 2011, and we fully 
acknowledge and appreciate that the costs and administrative burdens of compliance will be less 
than they would have been under what was proposed. However, HR Policy remains very 
concerned about the impact of the rule on workplace cultures and efforts to integrate those with 
disabilities into the W'orkforce, efforts that arc motivated not just by trying to comply with federal 
requirements but because they simply are the right thing to do. 

Perhaps, most significantly, for the first time, the final rule sets a goal that seven percent of 
every job group in each establishment in a large contractors’ workforce be composed of 
persons with disabilities. In order to provide the statistical basis for determining whether this 
goal is being met, contractors will be required to ask every single applicant and employee 
whether he or she has a disability. If that applicant or employee does not identify her- or himself 
as having a disability, the contractor may override the employee’s response if the individual has 
an “obvious” or “known” disability. HR Policy’s membership is deeply concerned about the 
disruptive impact this new self-identification rule will have on the current workplace culture of 
inclusion, which focuses on individuals’ abilities — not their disabilities — and assists those with 
disabilities in performing the essential functions of the job by providing reasonable 
accommodations, ofien well beyond the minimum requirements of the Americans with 
Disabilities Act, as recently amended (“ADA”). 

Before engaging in a detailed discussion of the final rule, I would note that the negative 
response to the proposed rule from HR Policy’s membership was strong enough that its Board of 
Directors authorized the Association to prepare for a potential lawsuit to seek to block the final 
nile in federal court if it were substantially similar to the proposed rule, The HR Policy 
Association Board has concluded that, for most federal contractors, the legality of the rule is 
more likely to be determined by how it is enforced by OFCCP. So, at least for the time being, 
we have decided not to institute a legal challenge. 

Finally, federal contractors have growing concerns about the manner in which the OFCCP is 
fulfilling its mission, as illustrated by the method by which the Agency promulgated the 503 
regulations. First, the Agency failed to collaborate with key stakeholders in an effective manner 
to develop a full understanding as to how these regulations would function in the workplace. 
Second, in promulgating these revised lailes, the Agency has disregarded conflicting statutory 
requirements. And third, because the Agency has disregarded legal requirements and other 
expert subject matter expertise and recommendations, federal contractors now face significant 
ambiguity and uncertainty with regard to their compliance obligations and OFCCP’s 
enforcement standards. 
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The Association ’s Commitment to Effective Workplace Disability Policies 

The HR Policy Association has a long-standing commitment to the development of a 
workable and effective federal policy regarding the employment of individuals with disabilities. 
Because of that commitment, the last time Congress addressed federal workplace disability 
policy, we were actively engaged in the enactment of the Americans with Disabilities Act 
Amendments Act of 2008 (“ADAAA”). The Association’s engagement began after a bill was 
introduced with broad bipartisan support to correct certain court decisions inteipreting the ADA, 
which most agreed would or should not be allowed to stand because they narrowed the definition 
of “disability.” The original ADAAA bill was strongly opposed by employers because, in the 
view of many, it expanded the definition of “disability” so broadly as to effectively deem almost 
every minor impairment a covered “disability.” With strong encouragement by Congressional 
leaders, including tlien-Majority Leader Steny Hoyer (D-MD), who recognized that HR Policy’s 
concerns were genuine, the business community and disability rights groups decided to 
collaborate to seek an alternative they could both support. Thus, the task of the groups was to 
find a w'ay to reverse the court decisions with a scalpel, not a meat cleaver. 

In seeking a workable alternative to the original ADAAA legislation, the Association was 
guided closely by the HR Policy Association’s Employment Rights Committee which provides 
significant experience and expertise from many of the leading federal contractors among its 
member.s. As a result, the Association was able to tap into a deep understanding of the practical 
impact of the legislation on employers’ operations. The result of the negotiations, in which the 
Association played a critical role, was a more evenly balanced approach that was ultimately 
passed by Congress as the ADAAA. As a result of these efforts, the ADAAA enjoys nearly 
universal support from both sides of the aisle. The ADAAAA reversed specific judicial 
decisions but minimized disruption of the workplace by ensuring that the “reasonable 
accommodations” employers would have to provide under the ADA would be limited to the 
more severe conditions the ADA was originally intended to address. 

OFCCP’s Failure to Engage Effectively with the Federal Contractor Community 

When the OFCCP issued the proposed revisions to the Section 503 regulations, HR Policy 
Association approached the issue with the same willingness to engage with the OFCCP, the 
disability rights organizations and other stakeholders in seeking to increase the employment of 
individuals with disabilities through effective non-discrimination and affinnative action policies. 
In .stark contrast to the collaborative efforts welcomed during the drafting of the ADAAA, the 
Agency was not receptive to the efforts of the stakeholders. The Agency’s failure to collaborate 
resulted in a lost opport unity to achieve the kind of consensus that resulted in the successful 
passage of the ADAAA. Although the Agency fulfdled the basic statutory rulemaking 
requirements, it failed to solicit meaningful input from key stakeholders. The collaborative, 
consensual model used in drafting the amendments to the ADA resulted in successfully 
expanding protections to individuals with disabilities while garnering support from both the 
government agencies and the contractor community. This model could have been —and should 
have been — implemented by the OFCCP to create revised Section 503 regulations that would 
further increase the interest in employment opportunities for individuals with disabilities, while 
also ensuring that the regulations are drafted in a manner that encourage cojnpliance. 


3 



26 


The regulations, as issued, fail to take into account a number of legal and practical obstacles 
that federal contractors now face. As a result, a litigation challenge of the regulations already 
has been initiated by the Associated Builders and Contractors, Inc., representing the construction 
industry concerns.^ In the pending judicial review the regulations are being challenged as being 
arbitrary, burdensome and imposing unauthorized data collection and utilization requirements, 
and also raises specific concerns of the construction industry. On behalf of the HR Policy 
members, we too share many of these same concents. 

The HR Policy Association filed two sets of comments with the OFCCP during the very brief 
comment period after the rule was proposed. Due to the limited time frame provided, the 
Association was not afforded sufficient time to gain a thorough understanding of the potential 
impact of the rule on its members prior to submitting the comments. 

Soon after the notice and comment period, the Association conducted five regional full-day 
meetings with its members, exploring every aspect of the propo.sal. What was learned from these 
sessions was published in a report entitled CHRO Vims on OFCCP ’s Disability Affirmative 
Action Proposal. In a nutshell, this report reiterated the Association’s members’ shared goal of 
increasing employment and integration into the workforce of those with disabilities but noted the 
Association’s well-documented conclusion that the rules, as proposed by the OFCCP, would be 
costly, counterproductive to the goal and unworkable. 

While the proposed regulations were pending, the Association sought repeatedly, on its own 
and with other members of the business community, to engage with the Department of Labor to 
find an alternative approach, much like what had been successfully done with the ADAAA in 
2008, Notwithstanding Secretary Thomas Perez’s expression during his first week in office of a 
commitment to “collaboration, consensus-building and pragmatic problem-solving,” and the 20 
months between issuance of the proposed rules and the announcement of the final rules, the HR 
Policy Association’s requests for collaborative meetings were ignored.'* Although the Agency 
complied with the technical mandates of the notice and comment requirements, it failed to follow 
a process which was aimed at ensuring the development of robust discussion surrounding 
proposed regulations. The Agency’s steam-rolled process left the contractor community without 
an effective voice. 

Modification to the proposed rules only occurred after the Office of Management and Budget 
C’OMB”) agreed to meet with some of the very same stakeholders OFCCP ignored. The 0MB 
officials listened to these stakeholders and the final regulations reflect modifications addressing 
some of the most significant concenis raised at those meetings, 

OFCCP’s failure to engage in dialogue with the Association’s stakeholders resulted in a 
fundamental lack of understanding of how contractors conduct their business operations 
including, but not limited to, the manner in which they conduct recniiting and hiring as well as 
the manner in which contractors are able lo collect, retain and report recruiting and hiring data. 

The contractor community docs not operate in the outdated and outmoded manner envisioned 
by the OFCCP. Thus, the new regulatory outreach and recruitment mandates fail to consider that 
the contractor community’s connections and recruiting practices take place through the use of 
technology, internet based recruiting and external recruiters. The new data analysis file 
requirements reveal that this Agency is uninformed about a typical company's hiring procedures 
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and document retention needs. The OFCCP appears to believe that many reports, data and 
statistics will be available at the touch of a button and shows no willingness to understand the 
level of change these new regulations will require. Contractors are overhauling their entire 
recruiting procedure, reallocating human resource functions, and reassembling their budgets just 
as a first step in the internal implementation process. If the OFCCP had met with stakeholders 
and engaged in a collaborative effort similar to the AD AAA approach, it would have realized the 
final regulations create a paperwork and recordkeeping e.xercise — not workable efforts to 
promote non-discrimination and affirmative action in the workplace. The recordkeeping 
requirements of the Section 503 regulations, alone, demonstrate the Agency’s focus on audit 
trails and enforcement, instead of on the true purpose of the statutory requirements of Section 
503, which is the advancement of employment opportunities for individuals with disabilities. 

Despite the Association’s disappointment in the Department of Labor’s failure to take a 
collaborative approach and understand the contractor community, we remain hopeful that the 
Agency w'ill take steps to educate itself on the way the contractor community operates. 

The Association’s members stand ready to comply to the extent possible with the new 
regulations and we are mildly heartened by some of the improvements and modifications of the 
proposed rule. Having said that, we still believe the rule could have a profoundly negative 
cultural impact on the workplace. Much of that impact will be detennined by how OFCCP 
enforces the rule. 

A “Sea Change” in Enforcement - Abantloning the “Good Faith Efforts” Standard 

As stated at the outset, HR Policy and its members strongly support affimiative action and 
the goal of increasing the employment of qualified individuals with disabilities in the workforces 
of government contractors. HR Policy members are the companies who have made affirmative 
action a reality. These are the companies who demonstrate their commitment to fairness and 
diversity in employment every day. For these reasons, we are very troubled by a fundamental 
tenet of the final rule. Today, employers properly focus their recruitment and application process 
on the abilities of employees and applicants insofar as they match the employer’s needs for the 
skills and talents necessary for the development and delivery of the company’s products and 
services, Without question, non-discrimination and affimiative action play a significant role in 
this process. In stark contrast, however, the new' rules force employers to focus on 
the disabilities of employees and applicants. Moreover, this fundamental change in the nation’s 
employment policies leads to what our members view as not only highly inappropriate, but also 
likely unlawful lines of inquiries. As will be discussed further below, employers will now be 
required to ask employees and job applicants, on multiple occasions, whether they have any 
disabilities, including prior to a job offer. 

What is of particular concern is that the new Section 503 final role assumes that good faith 
efforts are insufficient and that numerical results also must be considered. As OFCCP Director, 
Patricia Shiu, said when issuing the proposal, affirmative action “can no longer be defined by 
‘good faith’ efforts.”’ Instead, she characterized the proposed rule as a “sea change” in the 
enforcement of Section 503. This statement raises strong concerns among federal contractors, 
who believe they are already showing a strong commitment to the goals of Section 503 , If good 
faith efforts are no longer sufficient, what, short of illegal hiring quotas, is to be expected of the 
federal contractor community? 
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Achievement of the Seven Percent ''Goal” 

The Association and its members unabashedly agree with the goal of advancing career 
opportunities for individuals with disabilities. As we have noted, the Association’s member 
companies are already committed to this goal and are making good faith efforts to achieve it. 
Their concern is that the creation of a seven percent goal has now been tumed into a numerical 
target which, depending upon how it is enforced by OFCCP, easily could become an illegal 
quota. 

The final rule requires that federal contractors design their workforces with the “goal” of 
reaching certain numerical representations; namely, that seven percent of all persons in each of 
the company’s job groups, at each establishment, would be individuals with disabilities.^ When 
proposed, OFCCP asserted that the seven percent utilization goal “should be attainable by 
complying with all aspects of the affimiative action requirements.”' In a survey done by HR 
Policy of chief human resource officers, 80 percent of the companies who reported they were a 
federal contractor responded that the OFCCP’s proposed goal of having seven percent of all 
employees in each of the company’s job groups be persons with disabilities would be “virtually 
impossible.” There are several reasons why HR Policy Association members reach this 
conclusion. 

Idrst, the “goal” is not based on availability data. There is simply no data to provide 
assurances that there is an available and qualified workforce with disabilities to meet employers’ 
needs in each job group , whether on a national level, or on the local or even regional level from 
which these companies undertake their hiring. Indeed, in its final ADAAA rule, the EEOC 
states, “Based on the available data, it is impossible to detenninc with precision how many 
individuals have impainnents that will meet the current definition of substantially limiting a 
major life activity or a record thereof” (i.e., the key component of the definition of 
“disability”).* Even in the Notice of Proposed Rulemaking (“NPRM”), the OFCCP itself 
acknowledged that the “best” .source of disability data has very serious limitations.’ Moreover, 
in the final rule, the OFCCP recognizes that “for some jobs in some locations availability of 
qualified individuals may be less than seven percent.”'" Nonetheless, OFCCP has dictated a 
single, numerical target applicable across the Li.S. — again, a “one size that fits none.” 

HR Policy’s members’ concern that there will not be a sufficient qualified w'orkforoe to meet 
the regulatory “goals” is bolstered by the federal government’s own employment percentages. 
First of all, the employment of individuals with disabilities by the federal government itself is 
below seven percent, both government-wide (5.9%) and within various agencies after years of 
presidential initiatives to increase hiring. ' ' Moreover, this does not account for the likely 
shortcomings within each job group, for which there is no data. 

One can assume from this data that the federal government either is not making a good faith 
effort to achieve its own goals or, more likely, that those goals are simply unachievable. Either 
explanation undennines the credibility of the final rule. 

A major obstacle to employers being able to meet the seven percent goal is the existing 
disincentives in the Social Security Disability Insurance program. This program effectively 
precludes 8.8 million individuals who receive disability payments from participating in the 
workforce on a full-time basis because their benefits are conditioned on their abstention from 
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employment if they cam more than $12,120 per year. In effect, this imposes a cap on the 
number of individuals with disabilities who are available to work more than 30 hours per week 
year-round. OFCCP, again, opted to simply ignore these facts in imposing its seven percent 
goal. 


In the final rule, the OFCCP sought to assuage employers’ concerns by asserting that the 
“goals” are not hard and fast quotas, and that they are “aspirational.”'^ It is understandable as to 
why the Agency would want to clarify that the goal is not a quota — there is no apparent legal 
authority under Section 503 of the Rehabilitation Act that permits the federal government to set 
numerical employment requirements. Moreover, affirmative action requirements w'hich operate 
as a quota are generally unlawful and subject to the highest level of judicial scrutiny. 

Yet, the language used in the proposed rule, and in its preamble, raised legitimate concerns 
among federal contractors that the goal would be enforced as if it was, in effect, a quota. The 
proposed rule stated that a failure to reach the numerical goal w'ould lead to the imposition of 
“‘action-oriented programs' designed to correct any identified problems and attain the 
established goal.”'' .Moreover, the OFCCP made it clear in the proposed rule that failure to meet 
the goal would lead to further enforcement activity: 

It is also important to point out that such a determination [failure to reach the 
goal], whether by OFCCP or the contractor, will not impede or prevent OFCCP 
from finding that one or more unlawful discriminatory practices caused the 
contractor’s failure to meet the utilization goal. In such a circumstance, OFCCP 
will take appropriate enforcement measures.'*’ 

As has been settled law for decades, threats of enforcement, threats of increased government 
oversight, threats of increased recordkeeping and threats of heightened monitoring combine to 
pressure companies to seek proportional representation, that is, to meet a quota. In several 
public statements about the proposed rule, OFCCP Director Shiu made it clear that the Agency 
fully intended to bring this level of pressure to bear on contractors to ensure they met the “goal,” 
stating that “what gets measured gets done.”'® In an interview, Director Shiu further stated: 
“You’ve got to measure what you’re doing, figure out where you’re falling down, and fix it. Our 
ultimate sanction is debarment.”'*' 

Thus, it is no surprise that in HR Policy’s annual chief human resource officer .survey soon 
after the proposed rules were issued, 82 percent said they either believed the proposed goal was a 
quota or would have to treat it as one to avoid enforcement actions and debamient. 

With this as the backdrop, we were encouraged by the final rule and its preamble in which 
OFCCP appeared to recognize that whether the goal was in effect an illegal quota could largely 
be detenu ined by how it is enforced. Thus, there was a notable change in the tone of the final 
rule in this regard, with the following statement in the preamble: 

This goal is not a quota . . . Instead, the goal is a management tool that infonus 
decision-making and provides real accountability. Failing to meet the disability 
utilization goal, alone, is not a violation of the regulation and it will not lead to a 
fine, penalty, or sanction. . . . More specifically, the final rule identifies steps for 
the contractor to fake to ascertain whether there are impediments to equal 
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employment opportunity and, if impediments are found, to correct any identified 
problems, if no impediments are identified, then no corrective action is required. 

The goal is not a rigid and inflexible quota which must be met, nor is it to be 
considered either a ceiling or a floor for the employment of particular groups. 

Quotas are expressly forbidden. 20 

However, a careful reading of the final regulation and supporting materials makes clear that 
the OFCCP will assess good faith efforts based on the resulting composition of the workforce.*' 
Falling short of the required seven percent is likely to result in a formal Conciliation Agreement 
that requires a contractor to meet the seven percent target, which then results in the goal being 
enforced as an unlawful quota. 

No Deference to Guiding Law: The Self-Identification Requirement 

OFCCP’s attempt to use a regulation to override conflicting rules of law is illustrated in the 
imposition of new obligations that require employers to ask applicants to disclose whether they 
have disabilities. The new obligations in the 503 regulations pose a direct conflict with the 
statutory prohibitions of the ADA on such pre-employment offers. HR Policy Association 
members have strong objections to the pre-employment self-identification requirements in the 
revised regulations, as well as concerns about the potential consequences that these requirements 
will have. 

Under the new 503 regulations, contractors are required to invite job applicants to identify 
themselves as having a disability, at the pre-offer stage, using a prescribed form which has yet to 
be issued in final forni by the OFCCP. In addition, at least once every five years, contractors 
will be required to invite all of the company's existing employees to identify themselves as 
having a disability, using the same forni. For many of the same reasons expressed above, we 
believe this will have a profoundly negative cultural impact, while also exposing contractors to 
potential ADA lawsuits from applicants, notwithstanding attempts by the OFCCP and the Equal 
Employment Opportunity Commission (“EEOC”) to reassure contractors of the legality of these 
inquiries. 

If there is one thing employers are well-versed on regarding the Americans with Disabilities 
Act, it is that they cannot ask any questions at the pre-offer stage that would cause an applicant 
or employee to reveal his/her disability status. The ADA clearly states: “Pre-employment , , . 
[employers] shall not conduct a medical examination or make inquiries of a job applicant as to 
whether such applicant is an individual with a disability or as to the nature or severity of such 
disability.”^^ Even the OFCCP’s own website, explains that pre-offer disability related questions 
are not pemiissible under Section 503. Under the website’s section entitled “Frequently Asked 
Questions for the Employer” the Agency stated that “Section 503 and VEVRAA [the Vietnam 
Era Veterans Readjustment Assistance Act] prohibit employers from asking applicants disability- 
related questions (i.e., questions that are likely to elicit infomiation about a disability) and from 
conducting medical examinations of applicants until after a conditional job offer is made.”*'’ 

The OFCCP seeks to address this concern in the preamble by relying on non-regulatory 
guidance from the EEOC. The preamble cites a letter from the Legal Counsel of the Equal 
Employment Opportunity Commission referencing EEOC regulations and its ADA Technical 
Assistance Manual both indicating that, notwithstanding the language of the statute cited above, 
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the ADA permits employers to “invite” applicants to voluntarily self-identify pursuant to a 
requirement under another Federal law or regulation and/or for purposes of the employer’s 
affinnative action program. The letter is posted on OFCCP’s website, though, interestingly, is 
not referenced in the aforementioned FAQ section. Nor is a previous letter from the same EEOC 
Legal Counsel mentioned by OFCCP which states “a contractor cannot cite Section 503 as 
justification for making pre-offer inquiries regarding self-identification.”^''’ While the latest letter 
from the EEOC may provide a defense for contractors against any actions brought by the EEOC, 
the ADA also allows a private right of action, which comprises the significant majority of ADA 
cases in the courts. Ultimately, federal contractors will have to hope that the federal courts 
provide deference to the EEOC’s latest letter on this issue and not to its previous letter, a result 
which is by no means guaranteed. Interestingly, 1 have asked the OFFCP as to whether federal 
contractors can anticipate that the OFCCP or the EEOC will join as amici in defending federal 
contractors, if contractors face private ADA claims based on undertaking the pre-employment 
inquiries required by the 503 regulation. My question has yet to be answered by the Agency. 

The ADA’s prohibition against inquiring about disabilities pre-offer also makes sense from a 
proper recruitment perspective. Employers try to abstain from asking invasive questions that 
many individuals feel is an infringement on their privacy, both during the interview process and 
during the term of the employee's employment. Moreover, the employer wants to ensure, for 
both legal and ethical reasons, that it is clear to the applicant that they are being considered 
entirely on the basis of their ability to perform the job. not on whether they have a disability; 
while recognizing that if the individual, who, once hired, happens to have a disability, a 
reasonable accommodation may be required. 

In fact, some of the groups representing individuals with disabilities expressed similar 
concerns in the comments on the NPRM. For example. Health & Disability Advocates stated 
they were “not in support of the OFCCP’s requirement that contractors invite all job applicants 
to self-identify as having a disability before receiving a job offer, since we are concerned that 
individuals with ‘hidden’ disabilities will be reluctant to self-identify at all.”^'’ The American 
Council of the Blind said “[mjany applicants and employees are likely to be wary about 
disclosing needlessly detailed information about their disabilities, even with anonymous self- 
identification.”^^ And the Governor’s Commission on Disabilities in Rhode Island 
recommended the “[ijnvitation to self-identify should be modified by de!et[ing] all of [proposed] 
subsection (a)”--- the proposed pre-offer self-identification requirement.^® 

In its rush to issue these regulations, the OFCCP has provided contractors with incomplete 
information about how the pre-employment inquiries will operate. At this point, we do not yet 
know what the self-identification form will look like so we can only comment on what has been 
proposed and is now at the OMB for review. We note that although OFCCP has shown a limited 
willingness to engage with the contractor community on the proposed fonn, and at this stage, 
than was the case with the 503 regulations themselves, we do not know whether this “interactive 
dialogue” will have a fraitful outcome for all involved. 

Perhaps the most troubling aspect of the proposed fonn is that is does not give applicants a 
chance to refuse the invitation entirely. The proposed fonn offers only two options: “YES, 1 
HAVE A DISABILITY (or have previously had a disability)” or “NO, 1 DON’T WISH TO 
IDENTIFY AS HAVING A DISABILITY.” There is no opportunity to state you are not 
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disabled and no opportunity to decline to answer. It is as if the distorted underlying premise is 
that everyone is disabled and just needs a chance to say so. 

Further, the proposed form presents an inaccurate, partial and misleading definition of 
“disability.” OFCCP assumes the legal definition of “disability” is simple and clear. That is not 
so. The definition is a functional one that depends upon whether a “physical or mental 
impaimient ... substantially limits [a] major life activit[y].”” This is an individualized 
determination done on a case-by-case basis, and, unlike most other protected classes, may also 
vary over time depending on the individual's condition. Indeed, the definition of disability is so 
elusive that it has taken countless judicial opinions, numerous Supreme Court rulings and two 
lengthy statutes including substantial legislative amendments to bring us to our current 
understanding, such as it is. The reality is that, except in the most clear-cut cases, most people 
are likely to have no idea if they meet the statutory definition. 

To compound the difficulty, the employee self-identification responses are all unverified, so 
the information provided may be fundamentally flawed. Some who have a disability may not 
wish to make such a disclosure for privacy or other reasons. Others may believe a positive 
disclosure will weigh against them; still others may think this same response will be a benefit. 
Thus, the results of unverified surveys and responses to invitations to self-identify will not 
provide reliable data that accurately reflect the numbers of individuals with a disability in the 
workforce. Yet, an employer’s ability to meet the goals will likely hinge upon the responses to 
self-identification fomis provided by job applicants and employees. Indeed, the results of such 
instruments could be much higher or lower than the actual number of persons with a disability in 
a contractor’s workforce — let alone by each job group. 

The OFCCP has sought to address these concerns by allowing the contractor, in some 
instances, to determine for itself that the applicant or employee is an individual with a disability 
if it is “known” to the employer or “obvious.” “Known” disabilities would include statements by 
the individual or requests for reasonable accommodations. The preamble includes two examples 
of “obvious” disabilities: blindness or missing limbs. The preamble further states that 
contractors may not guess or speculate on this.'*” 

However, the line between “obvious” and “speculation” can be a fine one when the legal 
definition of disability generally includes numerous mental and physical conditions, including 
not only blindness, but epilepsy, autism, HIV/AIDS, bipolar disorder and major depression, 
among others. Moreover, there is a genuine question as to how OFCCP auditors wilt verify 
employer assertions that a disability is “obvious.” Will this require a personal meeting between 
the auditor and the employee to verify the employer’s good faith assessment? A meeting which 
will not be well-received by someone who has deliberately chosen not to identify his or her 
disability status? Although w'e understand that OFCCP was seeking to address some of the 
concerns raised by contractors, unfortunately this addition will raise a whole new set of 
problems, particularly if some employers, seeking to ensure that the seven percent “goal” is met, 
are over-eager in applying these exceptions. 

Finally, the complexity of the legal ambiguities in the proposed seif-identification fomi is 
compounded by the fact that the entire forni as submitted to 0MB is written at a post-graduate 
degree reading level (requiring 1 6+ years of education to understand the fonn'*') and, thus, is 
largely unintelligible to most of those who are invited to use it. Clearly, the OFCCP chose to 
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ignore the requirement provided by the Department of Labor elsewhere (under ERISA, for 
example, and regarding pensions and benefits) that information “be written in a manner 
calculated to be understood by the average plan participant,”^’ Were OFCCP to use that 
standard, the only available option is to discard the proposed form and start anew. Even then, the 
challenge to come up with a form that enables respondents to assess their disability status under 
the law would be a formidable one. 

Thus, in short, the reliability of the self-identification forai — which will be the touchstone for 
detennining contractors’ performance in meeting the utilization goals — is highly questionable for 
a number of reasons: 

• The applicant/employee may not be aware that he/she has a disability, based either on a 
misunderstanding of the law and the forni itself — quite understandable given the 
complexity — or the fact that they have not yet been diagnosed with a disability that is not 
readily apparent; 

• The applicant/employee may have a personal preference for not revealing a particular 
disability to anyone other than a physician, therapist or other professional for privacy 
reasons; 

• The applicant/employee may strongly believe that a key part of overcoming a disability is 
to refuse to acknowledge it, even to him/herself; 

• An applicant/employee may believe, however irrationally, that an employer’s awareness 
of a disability could negatively impact her/his ability to be hired or promoted; and 

• An applicant/employee without a disability may believe, however in-ationally, that an 
employer believing he/she has a disability could positively impact hi,s/her ability to be 
hired or promoted either to comply with OFCCP requirements or to avoid a 
discrimination claim. 

Many of these reasons are even stronger when intellectual and psychological disabilities are 
involved because of their “hidden” nature. Moreover, because regrettably these mental 
disabilities are often coupled with a social stigma that may not apply to physical disabilities, 
individuals are even less likely to disclose them. 

The self-identification requirements in the revised regulations are another illustration of the 
Agency’s failure to understand the world in which its stakeholders operate their businesses. The 
OFCCP views contractor compliance issues solely through the narrow focused lens of OFCCP 
compliance, ab.sent any concern or respect for the complex web of statutoiy and regulatory 
requirements that contractors are faced with from other government agencies or the realities of 
human nature. 

Several Significant Administrative and Paperwork Concerns Addressed in the Final Rule 

Notwithstanding our strong concerns about the final rule and its implementation, we would 
be remiss if we did not acknowledge the improvements reflected in the final rule which have 
substantially reduced the administrative burden of compliance. 
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Among the costly administrative burdens imposed by the proposed rule, one of the most 
significant was evisceration of the so-called “Internet Applicant Rule.” That Rule has helped 
large companies, who receive hundreds of thousands, if not millions, of expressions of interest in 
jobs annually over the Internet, manage their OFCCP compliance. Under the proposed 503 
rules, contractors would have been required to send self-identification invitations to everyone 
who expressed an interest in a position, regardless of their qualifications for the position. 

In a major concession to the concerns raised by contractors, the preamble provides guidance 
on how contractors may invite Internet applicants to self-identity as an individual with a 
disability in a manner that is consistent with the Internet Applicant Rule. From an administrative 
cost perspective, this is perhaps the most welcome improvement over the proposed rules for 
large employers. We would add, however, that these assurances exist only in the preamble to the 
rule. Clearly, having them codified in the regulation itself would be preferable, and we strongly 
encourage OFCCP to do so. Alternatively, the OFCCP can make a conforming amendment to 
the Internet Applicant Rule^’ to include applicants under the new 503 and protected veteran 
regulations. 

Another significant administrative burden imposed by the proposed rale was a requirement 
that, if a job applicant identified him/herself as having a disability, the contractor would be 
required to consider the applicant for all available positions for which the applicant might be 
qualified, if the applicant were not hired for the position to which he/she initially applied. 
Fortunately, the final rule drops the requirement of consideration for other positions. 

The Companion 4212 Regulations for Protected Veterans 

While this testimony is focused on the Section 503 regulations, we also note that the OFCCP 
has simultaneously promulgated new regulations under Section 4212 of the Vietnam Era 
Veterans’ Readjustment Assistance Act (“VEVRAA”) that include new obligations for hiring 
protected veterans. The 4212 regulations include numerical targeting requirements similar to 
those in the 503 regulations, in the form of an eight percent hiring “benchmark” for protected 
veterans. 

The OFCCP’s conclusions and analysis in the 4212 regulations mirror some of the 
fiindamental shortcomings in the 503 regulations. Similar to the Agency’s failure to fully assess 
the statutory conflict between the ADA and the 503 regulations, in the new 4212 regulations, the 
OFCCP failed to reconcile the impact of hiring veterans — who are mostly males — with the 
resulting disparities from not hiring females and the potential liabilities for running afoul of Title 
VIFs prohibition on gender discrimination. In the preamble, OFCCP refused to fully address the 
legally conflicting obligations employers may face and failed to address the concerns about the 
impact of the hiring benchmark for veterans. Additionally, consistent with the shortcomings in 

the data relied on in developing the Section 503 regulations’ utilization goal, OFCCP failed to 
consider relevant data in establishing the eight percent hiring benchmark. In fact, the Agency 
ignored data that federal contractors currently are required to provide to the Department in their 
Vets lOOA annual reports, because the Agency did not believe that such data on employment 
levels of veterans was an “appropriate source.”^'’ The Association’s member companies are fully 
committed to maximizing the employment opportunities for veterans; however, we remain 
concerned vvith the underlying data and methods that were used to promulgate the eight percent 
hiring benchmark in the 4212 regulations. 
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The 503 and 4212 Regulations Illustrate the OFCCP’s Growing Disregard of Governing Law 

The significant shortcomings in the development of the Section 503 regulations highlight 
what appears to be a broad and consistent pattern in which the OFFCP has demonstrated a failure 
to properly recognize and follow' legal requirements and guidance that conflict with the 
OFCCP’s desired approach. The result is that the federal contractors now face growing 
ambiguity and uncertainty in meeting their OFCCP-enforced compliance obligations. The 
OFCCP’s disregard for guiding legal principles in its enforcement and policy decisions create 
unnecessary burdens and costs for federal contractors. 

The OFCCP's disregard of statutory requirements in the new 503 and 4212 regulations is yet 
another example of a continuing pattern by the Agency to disregard the rule of law, as evidenced 
by the Agency’s posture in recent enforcement claims asserted against a federal contractor. In 
OI-'CCP V. VF Jeanswear LP, the OFCCP brought an action against a contractor for 
discriminating against Non-Asians. ’^ As the Judge in the case recognized, such a position is 
without any basis in Title VIl principles, as Non-Asians are not a protected group, and have 
ne\ er been a recognized protected group under the statute. Ultimately, the Judge held that 
OFCCP’s comparison of Asians to “Non-Asians” was not legally actionable, stating “[t]he 
regulations put government contractors on notice of what is required of them in order to comply 
w'ith the Executive Order. They are prohibited from employee selection procedures w'ith a 
disparate impact on a ‘race’ or ‘ethnic group.’ The ‘non-Asian’ category upon which the 
Plaintiff has proceeded is neither a race nor an ethnic group, either by regulatory definition or as 
used in common parlance.”^** This promulgation of inconsistent theories under the guise of Title 
VI 1 principles put contractors on uncertain and inconsistent ground. 

Similarly, in announcing the new compensation enforcement program, embodied in the 
OFCCP’s Directive 307’^ that was issued February 28, 2013, the Agency ignored the detailed 
and recently-issued National Academy ofSciences (“NAS”) study that was requested by the 
EEOC on the government’s collection of compensation data and the pursuit of enforcement 
actions, The NAS study recommendations included a pilot program and the enhancement of 
the government’s ability to retain highly confidential data, but these recommendations were not 
taken into consideration,’” Instead, OFCCP has opted to continue efforts to issue a 
compensation data collection tool. 

Further, the Agency already is enforcing the existing affirmative action recruitment and 
outreach requirements for veterans as a qiiota.'*^ In a recent investigation where a contractor 
failed to hire a “sufficient” number of protected veterans, and absent any allegations of unlawful 
discrimination, OFCCP required the contractor, G-A Masomy Corporation, to hire additional 
veterans before it could consider any other qualified applicants simply because there was an 
“insufficient” number of veterans employed. We fear w'e are learning w'hat Director Shiu meant 
when she said, “what gets measured gets done.” In other w'ords, when the unjustified goals are 
not met, the result is enforcement as a quota. 

Contractors w'ant to be compliant with their affirmative action and non-discrimination 
obligations but they need to understand those obligations. The OFCCP has failed to provide 
such guidance. Moreover, when the OFCCP insists on enforcing the goals as a quota, most 
federal contractors simply do not have the financial or other means to defend themselves, and 
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they are forced to pay monies, including back wages, for claims that have no basis in law or in 
fact. 


While we have not yet seen how the OFCCP plans to implement Section 503 requirements, 
we are deeply concerned that we will see a continuation of the demonstrated track record of 
ignoring guiding legal principles; all of which leaves contractors in an ambiguous and uncertain 
position. 

The Final Word Has Yet to Be Written 

Even in the current regulatory environment, it is disappointing, at the least, that the Agency 
unabashedly promotes unsupported legal theories and issues regulations that are in conflict with 
statutory obligations, resulting in inconsistent outcomes. More than ever, federal contractors are 
faced with unnecessary and ambiguous burdens in meeting their OFCCP-enforced obligations. 

Accordingly, in light of OFCCP’s record, I respectfully submit that as part of this 
Subcommittee’s oversight, the Subcommittee should require the OFCCP to provide periodic 
reports on its conduct, activities and analyses. Such reports could be provided on a six-month 
basis so that any inconsistent and legally unsupported actions of the Agency can be identified 
and addressed at an early stage. Periodic reports by OFCCP to this Subcommittee would assist 
the contractor community in avoiding protracted and expensive proceedings that result in cases 
like FF. Jeans and the quotas imposed against G-A Masonry Corporation. 

In conclusion, we want to emphasize once again that the Association’s members share the 
goal of increasing the employment of individuals with disabilities. Moreover, we do not 
question the motives of the Agency in seeking to maximize the impact of Section 503 of the 
Rehabilitation Act in achieving those goals. What vve will object to is if the Agency continues to 
impose a “one size fits all” approach which, in fact, is a “one size fits none’’ standard. This is an 
approach that simply ignores the realities of the workplace and fails to recognize the barriers to 
employment that are well beyond the control and purview of any federal contractors. It remains 
to be seen exactly how the Agency will implement the goals and benchmarks under 503 and 
4212. Although we are encouraged by many of the words that appeared in the preamble to the 
final rule, the Agency’s recent failure to follow the rule of law gives the contractor community 
cause for concern. Therefore, we reiterate our suggestion that this Subcommittee closely 
monitor the Agency’s actions to ensure that the lav.' is followed. We look forward to working 
will! the Agency and with your Subcommittee to ensure that result. 
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ConcUiation Agreement 

Between the United States Department of Labor 
Office of Federal Contract Compliance Programs 
And 

G-A Masonry Corporation 
7014 Hughes Avenue 
Crestwood, Kentucky 40014 


PART I: General Provisions 

1. This Agreement is between the Office of Federal Contract Compliance Programs 
(hereinafter OFCCP) and G-A Masonry Corporation (hereinafter G-A Masonry). 

2. The violation identified in this Agreement was found during a compliance evaluation of 
G-A Masonry at its construction project worksite located at Camp Lejeune, North 
Carolina which began on November 20, 2009, and it was specified in a Notice of 
Violation issued March 19, 2009. OFCCP alleges that G-A Masonry has violated the 
Vietnam Era Veterans' Readjustment Assistance Act of 1974, as amended (38 U.S.C. 
4212), and its implementing regulations at 41 CFR Chapter 60 due to the specific 
violation cited in Part II below. 

3. This Agreement does not constitute an admission by G-A Masonry of any violation the 
Vietnam Era Veterans' Readjustment Assistance Act of 1974, as amended (38 U.S.C. 
4212), as amended and its implementing regulations. 

4. The provisions of this Agreement will become part of G-A Masonry’s Affirmative Action 
Program (AAP), Subject to the performance by G-A Masonry of all promises and 
representations contained herein and in its AAP, the named violation in regard to the 
compliance of G-A Masonry with all OFCCP programs will be deemed resolved. 
However, G-A Masonry is advised that the commitments contained in this Agreement do 
not preclude future determinations of noncompliance based on a finding that the 
commitments are not sufficient to achieve compliance. 

5. G-A Masonry agrees that OFCCP may review compliance with this Agreement. As part 
of such review, OFCCP may require written reports, inspect the premises, interview 
witnesses, and examine and copy documents, as may be relevant to the matter under 
investigation and pertinent to G-A Masonry’s compliance. G-A Masonry shall permit 
access to its premises during normal business hours for these purposes. 

6. Nothing herein is intended to relieve G-A Masonry from the obligation to comply with 
the requirements of Executive Order 11246, as amended. Section 503 of the 
Rehabilitation Act of 1973, as amended, the Vietnam Era Veterans' Readjustment 
Assistance Act of 1974, as amended (38 U.S.C. 4212), and their implementing 
regulations, or any other equal employment statute or executive order or its implementing 
regulations. 

7. G-A Masonry agrees that there will be no retaliation of any kind against any beneficiary 
of this Agreement or against any person who has provided information or assistance, or 
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G-A Masonry Corporation 
Conciliation Agreement 

who files a complaint, or who participates in any manner in any proceedings under 
Executive Order 11246, as amended. Section 503 of the Rehabilitation Act of 1973, as 
amended, and the Vietnam Era Veterans' Readjustment Assistance Act of 1974, as 
amended (38 U.S.C. 4212). 

8. This Agreement will be deemed to have been accepted by the Government on the date of 
signature by the Regional Director for OFCCP, unless the Director, OFCCP, indicates 
otherwise within 45 days of the Regional Director's signature on this Agreement. 

9. If, at any time in the future, OFCCP believes that G-A Masonry has violated any portion 
of this Agreement during the term of this Agreement, G-A Masonry will be promptly 
notified of that fact in writing. This notification will include a statement of the facts and 
circumstances relied upon in forming that belief. In addition, the notification will 
provide G-A Masonry with 15 days from receipt of the notification to respond in writing, 
except where OFCCP alleges that such a delay would result in irreparable injury. 

Enforcement proceedings for violation of this Agreement may be initiated at any time 
after the 15-day period has elapsed (or sooner, if irreparable injury is alleged) without 
issuing a Show Cause Notice. 

Where OFCCP believes that G-A Masonry has violated this Conciliation Agreement, 
OFCCP may seek enforcement of this Agreement itself and shall not be required to 
present proof of the underlying violations resolved by this Agreement. 

Liability for violation of this Agreement may Subject G-A Masomy to sanctions set forth 
in 41 CFR 60-300.66 and/or other appropriate relief. 

PART U: Specific Provisions 

VIOLATION : G-A Masonry failed to take affirmarive action to employ qualified 
individuals without discrimination based on their status as disabled veterans, recently 
separated veterans, other protected veterans or Aimed forces service medal veterans in all 
employment practices, specifically recruitment, advertising, job application procedures 
and hiring, as required by 41 CFR 60-300,5(a)l and 41 CFR 60-300.20(a) and (b). G-A 
Masonry failed to immediately list with the North Carolina Employment Security 
Commission (hereinafter NCESC) all employment openings that exist^ at the time of the 
execution of its federal contract and those which occurred during the performance of its 
contract, as required by 41 CFR 60-300.5(a) 2-3, 

As a result, the NCESC was unable to refer to G-A Masonry for employment 
consideration 79 available qualified veteran Laborers during the period March 1, 2009 to 
through October 31, 2009. When the 79 available veteran Laborers enrolled with 
NCESC are combined with G-A Masonry’s walk-in applicants and those referred by 
other means for Laborer vacancies, we note the following; From a pool of ! 14 non- 
veteran Laborer applicants, G-A Masonry hired 102 non- veterans (90%) for Laborer 
positions. During the same period, from a pool of 80 available veterans (including 79 
listed with the NCESC and one walk-in), G-A Masonry hired one veteran (1%) for a 
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Laborer position. This disparity in selection rates adverse to veteran applicants is 
statistically significant at the level of 12.21 standard deviations, with a shortfall of 41 
veterans. 

Additionally, the NCESC was unable to refer to G-A Masonry for employment 
consideration five available qualified veteran Brick Layers/Masons during the period 
March 1, 2009 through October 31, 2009. When the five available veteran Brick 
Layer/Masons enrolled with NCESC are combined with G-A Masonry's walk-in 
applicants and those referred by other means for Brick Layer/Mason vacancies, we note 
the following: From a pool of 104 Brick Layer/Mason non-veteran applicants, 0-A 
Masonry hired 77 non-veterans (74%) for Brick Layer/Mason positions. During the same 
period, from a pool of eight available veterans (including five listed with the NCESC and 
three who applied onsite), G-A Masonry hired three Veterans (38%) for Brick 
Layer/Mason positions. This disparity in selection rates adverse to veteran applicants is 
statistically significant at the level of 2.20 standard deviations, with a shortfall of two 
veterans. 

Accordingly, OFCCP finds that G-A Masonry’s failure to comply with its mandatory job 
listing requirements and its failure to recruit and provide employment to qualified 
veterans had a discriminatory affect against 84 available veterans not recruited for or 
hired into Laborer and Brick Layer/Mason positions, in violation of 41 CFR 60-300.5(a) 
1,2 and 3. 

REMEDY : On November 20, 2009 G-A Masonry began listing its openings with the 
NCESC. On November-30, 2009 <3-A Masonry confirmed in written communication its 
agreement to list, recruit and make offers of employment from available veterans through 
the NCESC. G-A Masonry agreed to make offers to 41 veteran Laborers and two veteran 
Brick Layers/Masons. 

G-A Masonry will list its Job openings with the State Employment Security Commission 
(SESC) during such time as it is a covered federal contractor in all of the areas where it is 
conducting work. G-A Masonry will recruit and make offers of employment to qualified 
veterans until a total of 43 qualified veterans have accepted job offers for 41 Labor 
vacancies and two Brick Layer/Mason vacancies or until G-A Masonry is no longer a 
covered federal contractor, whichever occurs first. G-A Masonry will make job offers to 
qu^ified veterans in the order that the SESC refers them. Employment is contingent upon 
each referred veteran’s successfully completing G-A Masonry’s post-offer selection and 
screening process. The criteria for selecting or rejecting any veteran will be no more 
stringent than those used by G-A Masonry during the review period March 1, 2009 through 
October 31, 2009. G-A Masonry will provide each veteran referred for a Laborer vacancy, 
post offer, with a copy of Attachment A — Laborer, “Release of Claims under the Viemam 
Era Veterans' Readjustment Assistance Act.” 0-A Masonry will provide each veteran 
referred for a Brick Layer/Mason vacancy, post offer, with a copy of Attachment B — Brick 
Layer/Mason, "Release of Claims under the Viemam Era Veterans' Readjustment 
Assistance Act.” 
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G-A Masonry Corporalion 
Conciliation Agreement 

Q-A Masonry will make all job offers in writing as vacancies occur, but no later than 180 
days after the Regional Director, OFCCP signs this Agreement. New hires must agree 
upon a start date no more than 14 days from the date of receiving the written job offer. 
Any new hire who fails to report to work on the start date and time scheduled, without 
prior approval by G-A Masonry, will be treated as having rejected the job offer. All 
hiring decisions, including job offers made and documentation of reasons for rejection, 
will be available for review by OFCCP. 

G-A Masonry will hire referred veterans at the current starting rates of pay for the 
Laborer and Brick Layer/Mason positions into which they are hired. G-A Masonry will 
provide veterans hired as Brick Layers/Masons with benefits, which are valued at 9% of 
the daily pay rate, subject to standard eligibility requirements. 

G-A Masonry will disburse $32,800.00 in back pay and $1,486.45 in interest, for a total 
financial settlement of $34,286.45, provided that the 41 referred veterans for Labor 
vacancies, post-offer, execute the “Release of Claims under the Vietnam Era Veterans' 
Readjustment Assistance Act.” The money will be divided equally among referred 
veterans and paid to each in two lump sums, less appropriate legal deductions; the first 
lump sum will be the back pay and the second lump sum will be interest. 

Q-A Masonry will disburse $2,763.36 in back pay, $248.70 in benefits and $125.21 in 
interest, for a total financial settlement of $3,137.27, provided that the two veterans 
referred for Brick Layer/Mason vacancies, post-offer, execute the “Release of Claims 
under the Vietnam Eta Veterans' Readjustment Assistance Act.” The money will be 
divided equallybetween two referred’Velerans and paid to each in two lump suins, less 
appropriate legal deductions; the first lump sum will be comprised of back pay and back 
benefits and the second lump sum will be interest. 

Each veteran's share of this payment will be reduced by withholdings for federal income 
tax, state, and/or local income tax, and the veteran’s share of FICA. Each veteran shall 
receive an IRS Form ^-2 for his or her share of the back pay and benefits and an IRS 
Form 1099 for his or her share of the interest amount. 

G-A Masonry will distribute the monetary settlement as described above, to the veterans no 
sooner than 45 days and no later than 180 days after the Regional Director signs this 
Agreement and all efforts to have veterans referred have been exhausted. G-A Masonry will 
complete the process of monetary disbursement and hires, and will provide OFCCP with 
evidence of job offers, hires, copies of pay slips showing legal deductions and cancelled 
checks, as indicated in Part III of this Agreement. 

G-A Masonry will not retaliate, harass, or engage in any form of reprisal or other adverse 
action against any referred veteran based on or in relation to the terms or provisions of this 
Agreement. 

G-A Masonry will review, at least annually, and revise, as needed, its selection procedures 
to ensure that this violation does not recur. 
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G-A Masonry Corporafion 
Conciliation Agreement 

FUTURE CONDUCT: G-A Masonry will not repeat the above violation. 

PART HI: Reporting 

G-A Masonry shall submit three reports, as stated below, to Carley Hicks, Jr., Assistant District 
Director— Raleigh, United States Department of Labor, OfBce of Federal Contract Compliance 
Programs, 4407 Bland Road, Suite 270, Raleigh, North Carolina, 27609. 

The first report shall be due 60 days after the date on which the Regional Director, OFCCP signs 
this Agreement The second report shall be due 120 days after the date on which the Regional 
Director, OFCCP signs this Agreement The third report shall be due 180 days after the date on 
which the Regional Director, OFCCP signs this Agreement Each report shall contain the following 
information: 

1. Documentation of listings with the SESC for vacancies. 

2. Documentation of all referred veterans and job offers. 

3. Documentation of any declined job offer by a referred veteran. 

4. Documentation of monies disbursed to each veteran who executed a “Release of Claims 
under the Vietnam Era Veterans' Readjustment Assistance Act,” including copies of the 
canceled checks and pay slips showing gross amount of back pay and legal deductions. 

TERMINATION DATE: This Agreement will expire 90 calendar days after OFCCP receives 
the third and final report required in Part III above or on the date that the District Director gives 
notice to G-A Masonry that it has satisfied its reporting requirements, whichever occurs earlier, 
.unless OFCCP notifies G-A Masonry in writing prior-to the end of the 90-day period that- G-A 
Masotuy has not satisfied its reporting requirements pursuant to this Agreement. 
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The person signing this Conciliation Agreement on behalf of G-A Masonry Corporation 
personally warrants that he is fully authorized to do so, that G-A Masomy Corporation has 
entered into tliis Conciliation Agreement voluntarily and with full knowledge of the effect 
thereof, and that execution of this Agreement is fully binding on G-A Masonry Corporation. 
This Coticiliation Agreement is hereby executed by and between the OfEce of Federal Contract 
Compliance Programs and G-A Masonry Corporation. 



Mr. Eugene George 
President 

G-A Masonry Corporation 
7014 Hughes Avenue 
Crestwood, Kentucky 40014 


Date; ^ _ 

' r 

Complianctrdfficer— Raleigh 
Office of Federal Contract Compliance 
Programs 




Assistant District Director -Raleigh 
Office of Federal Contract Compliance 
Programs 


7 / zOfO 



Bradley A. Anderson 
District Director — Charlotte 
Office of Federal Contract Compliance 
Programs 


Date: 



Evelyn Teague 

Regional Director — Southeast 
Office of Federal Contract Compliance 
Programs 
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Attachment A 
Laborer 


RELEASE OF CLAIMS 

UNDER THE VIETNAM ERA VETERANS’ READJUSTMENT ASSISTANCE ACT 

In consideration of the payment to me of at least $836.00 (less deductions required by law) by G-A 
Masonry Corporation (hereinafter G-A Masoiuy), which I agree is acceptable, and also in 
consideration of the Conciliation Agreement between G-A Masonry and the Office of Federal Contract 
Compliance Programs (hereinafter OFCCP), I, agree to the following: 


I. 

I understand that the amount of $836.00 set forth above is the minimum gross amount of ray portion of 
the monetary settlement between OFCCP and G-A Masoruy, and that the actual payment to me will be 
reduced, in part, to account for legally required payroll deductions such as income tax withholding and 
Social Security contributions, I understand that this payment will be reflected on an Internal Revenue 
Service Form W-2 and a Form 1099 at the end of the calendar year in which the payment is made. 
Monies reported on the Form 1099 will not be reduced for taxes or other payroll deductions and I 
understand that I may owe income taxes on the amounts reported to me on the Fonn 1099. 

II. 

In exchange for the monetary amount set forth above, I hereby waive, release and forever discharge G 
A Masonry, its predecessors, related entities, subsidiaries, and organizations, and its and their 
directors, officers, employees, agents, successors, and assigns, of and from any and all actions, causes 
of action, damages, liabilities, and claims arising out of the Viemam Era Veterans’ Readjustment 
Assistance Act of 1974, as amended (38 U.S.C. 4212), which 1 or my representatives (heirs, executors, 
administrators, or assigns) have or may have which relate in any way to my selection for employment 
by G A Masonry at any time prior to the effective date of the Release. 

III. 

I understand that G-A Masonry denies that it treated me unlawfully or unfairly in any way and that G- 
A Masonry entered into the above-referenced Conciliation Agreement with OFCCP in the spirit of 
conciliation and to bring closure to the Compliance Evaluation initiated by OFCCP on November 20, 
2009. I further agree that the payment of the aforesaid sum by G-A Masonry to me is not to be 
construed as an admission of any liability by G-A Masonry. 

IV. 

I declare that 1 have read this Release and that I have had a full opportunity to consider and 
understand its terms and to consult with my advisors. I further declare that I have decided of my own 
free will to sign this Release. 


V. 

I understand that, if I do not sign this Release, I will not be entitled to receive any of the financial or 
other relief provided in the Conciliation Agreement. 

IN WITNESS WHEREOF, I have set my hand to this day of , . 

Day Month Year 


Signature 
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Attachment B 
Brick Layer/Mason 


RELEASE OF CLAIMS 

UNDER THE VIETNAM ERA VETERANS’ READJUSTMENT ASSISTANCE ACT 

In consideration of the payment to me of at least $1,568.00 (less deductions required by law) by G-A 
Masonry Corporation (hereinafter G-A Masonry), which I agree is acceptable, and also in 
consideration of the Conciliation Agreement between G-A Masonry and the Office of Federal Contract 
Compliance Programs (hereinafter OFCCP), 1, agree to the following: 


1 . 

I understand that the amount of $i,568.00 set forth above is the minimum gross amount of my portion 
of the monetary settlement between OFCCP and G-A Masonry, and that the actual payment to me will 
be reduced, in part, to account for legally required payroll deductions such as income tax withholding 
and Social Security contributions. 1 understand that this payment will be reflected on an Internal 
Revenue Service Form W-2 and a Form 1099 at the end of the calendar year in which the payment is 
made. Monies reported on the Form 1099 will not be reduced for taxes or other payroll deductions and 
I understand that I may owe income taxes on the amounts reported to me on the Form 1099. 

II. 

In exchange for the monetary amount set forth above, I hereby waive, release and forever discharge G 
A Masonry, its predecessors, related entities, subsidiaries, and organizations, and its and their 
directors, officers, employees, agents, successors, and assigns, of and from any and all actions, causes 
of action, damages, liabilities, and claims arising out of the Vietnam Era Veterans’ Readjustment 
Assistance Act of 1974, as amended (38 U.S.C. 4212), which I or my representatives (heirs, executors, 
administrators, or assigns) have or may have which relate in any way to my selection for employment 
by G A Masonry at any time prior to the effective date of the Release. 

III . 

I understand that 0-A Masonry denies that it treated me unlawfully or unfairly in any way and that G- 
A Masonry entered into the above-referenced Conciliation Agreement with OFCCP in the spirit of 
conciliation and to bring closure to the Compliance Evaluation initiated by OFCCP on November 20, 
2009. I further agree that the payment of the aforesaid sum by G-A Masonry to me is not to be 
construed as an admission of any liability by G-A Masonry. 

IV. 

I declare that 1 have read this Release and that I have had a full opportunity to consider and 
understand its teims and to consult with my advisors. I further declare that I have decided of my own 
free will to sign this Release. 


V. 

I understand that, it I do not sigji this Release, I will not be entitled to receive any of the financial or 
other relief provided in the Conciliation Agreement. 

IN WITNESS WHEREOF, I have set my hand to this day of , . 

Day Month Year 


Signature 
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Chairman Walberg. Thank you. 

Mr. Shanahan, welcome and recognize you for 5 minutes of testi- 
mony. 

STATEMENT OF MR. THOMAS C. SHANAHAN, VICE PRESIDENT 

AND GENERAL COUNSEL, THE UNIVERSITY OF NORTH 

CAROLINA, CHAPEL HILL, NORTH CAROLINA 

Mr. Shanahan. Thank you, Mr. Chairman and members of the 
subcommittee. I appreciate the opportunity to testify today regard- 
ing the impact of OFCCP compliance on the mission and operations 
of the 17-campus University of North Carolina system. 

The university is strongly committed to equal opportunity in em- 
ployment. We enroll more than 220,000 students across our 17 
campuses and we employ 55,000 people in hundreds of different job 
classifications. 

We share the goals that underlie OFCCP’s regulatory activities 
and the university’s policies and employment practices reflect our 
commitment. But as part of the higher education sector, UNC insti- 
tutions are also part of one of the most highly regulated industries 
in the United States and we face increasing regulations with sig- 
nificant compliance costs. The laws and regulations within 
OFCCP’s enforcement authority are just a few among hundreds of 
regulations and other requirements at the federal level alone that 
apply to the university system. 

What this means is that our campuses have to allocate limited 
resources to employ compliance specialists and other professionals 
in order to understand and meet regulatory requirements imposed 
across numerous areas. And we have to do this while addressing 
serious budget challenges. 

The university receives much of its financial support from the 
state of North Carolina, and by necessity the budgets adopted by 
North Carolina’s General Assembly over the last 5 years have con- 
tained significant reductions in appropriations per student. We 
have responded to these challenges by prioritizing core academic 
and teaching programs and allocating cuts primarily to operational 
areas, but when it does become essential to fill compliance-related 
positions, our campuses face the difficult choice of allocating scarce 
resources to compliance rather than to teaching, research, or serv- 
ice — part of our mission. 

UNC institutions devote significant resources to OFCCP compli- 
ance now. We estimate we employ at least 30 individuals whose 
primary duties involve OFCCP-related compliance across our cam- 
puses. 

This estimate doesn’t include efforts of academic administrators 
and other staff whose work includes tasks that are tied to the re- 
quirements found in Executive Order 11246 and the statutes en- 
forced by OFCCP. It also doesn’t account for the I.T. systems and 
business processes that have been purchased, modified, and im- 
proved over time in order to perform these compliance functions in 
an efficient manner. 

In recent years a small number of UNC campuses have under- 
gone compliance evaluations by OFCCP and we have responded to 
the agency in a prompt and comprehensive manner and have found 
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OFCCP investigators to be knowledgeable and professional in their 
conduct. 

We also find that the process of preparing for and responding to 
compliance evaluations is lengthy, time-consuming, and resource- 
intensive. The time from the beginning of a review until its conclu- 
sion can extend for 2 years or more, and during that time thou- 
sands of hours of UNC staff time can be consumed in responding 
to requests for information and documents from OFCCP. At some 
campuses these compliance evaluations have consumed one or more 
full-time employees for extended periods of time. 

Based on input from our campuses, the multiple new and en- 
hanced record keeping, data collection, and compliance require- 
ments contained in the Section 503 and VEVRAA final rules will 
further increase our compliance costs. And our campuses believe 
that these costs will include hundreds of hours of staff time rang- 
ing from 100 or more hours at our smallest units to several hun- 
dred hours at our larger research institutions. 

We appreciate that OFCCP adjusted its annual compliance cost 
and effort estimates based on comments received during the rule- 
making process, but we still project the need to devote the equiva- 
lent of an estimated 20 additional full-time personnel to revising 
systems to comply with the new regulations and to complying with 
the requirements once those new systems are established. 

In addition, we expect that the new requirements will require the 
expenditure of yet more funds to reprogram, purchase, or upgrade 
existing management systems, alter record-keeping practices, and 
to revise current operational procedures, resulting in several thou- 
sand dollars in additional costs. 

Once again, we support the efforts to increase employment oppor- 
tunities for individuals with disabilities and protected veterans. 
Moreover, in keeping with its mission for and on behalf of the peo- 
ple of the state of North Carolina, the university is committed to 
ensuring that employment opportunities are extended to individ- 
uals without regard to race, gender, disability, or protected veteran 
status. 

It is far from clear, however, that the substantial data collection, 
record keeping, and other process requirements prescribed by 
OFCCP in the final rules will achieve these desired outcomes with- 
out substantial cost burdens to the university. 

Thank you. 

[The statement of Mr. Shanahan follows:] 
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Chairman Walberg, Ranking Member Courtney, and members of the 
Subcommittee. My name is Tom Shanahan, I am Vice President for Legal 
Affairs and General Counsel of the 17-campus University of North Carolina 
System, i am testifying today about the costs and institutional compliance 
requirements associated with OFCCP regulation and enforcement and the 
impact of those costs and requirements on the educational mission and 
operation of the University of North Carolina. 

I serve as the University of North Carolina system's senior legal officer, 
providing advice and counsel to the president, the University system's Board of 
Governors, and senior University staff on all legal and policy issues affecting the 
University. In addition, I oversee the development and implementation of 
policies and procedures to promote University-wide awareness of and 
compliance with applicable federal, state, and local laws, regulations, and 
administrative requirements. Prior to becoming Vice President and General 
Counsel, I was Associate Vice President for Legal Affairs, responsible for the 
University system's employment and benefits law matters. Before joining the 
University in 2010, I served for 10 years as an attorney and manager with the 
U.S. Department of Labor. During my career with the Labor Department, I 
handled and supervised OFCCP-related litigation as a trial attorney and as 
Deputy Regional Solicitor in the Atlanta region of the Office of the Solicitor, I 
also served as Deputy Regional Director for the Employee Benefits Security 
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In my statement today, I will describe UNCs commitment to equal opportunity 
in employment and then discuss the context in which we seek to meet that 
commitment, with reference to the regulatory and compliance costs faced by 
institutions of higher education, I will conclude by offering some specific thoughts on 
the recently enacted OFCCP final regulations associated with hiring protected veterans 
and individuals with disabilities and their expected impact on UNC. 

The University of North Carolina is Committed to Equal Opportunity in Employment 

The University of North Carolina is a multi-campus public university composed of 
17 institutions,^ including the nation's first public residential high school for students 
gifted in mathematics and science, and six historically minority institutions. The 32- 
member UNC Board of Governors and President Tom Ross, along with the boards of 
trustees and chancellors of the constituent institutions, guide the mission and work of 
this important asset of the State of North Carolina. The University currently enrolls 
more than 220,000 undergraduate, graduate, and professional students. Each 
component of UNC shares in the overall mission to discover, create, transmit, and apply 
knowledge to address the needs of individuals and society. Employing approximately 
55,000 people in hundreds of occupational categories, UNC accomplishes its mission 
through instruction, research, and public service, which contributes to solving societal 
problems and enriches the quality of life in North Carolina. 

Our mission is rooted in the Constitution of the State of North Carolina, which 
provides for the establishment of the University and instructs that the benefits of the 
University of North Carolina are, as far as practicable, to be extended to the people of 
the State free of expense. In the fulfillment of this important mission, UNC seeks to 
develop and support the talents of all members of the UNC community and the citizens 
of North Carolina. Accordingly, UNC is committed to ensuring equality of opportunity in 
employment and promotion throughout the University and all of its constituent 
institutions, and supports the goal of improving outreach to and employment 
opportunities for qualified individuals in all occupational categories. 

The University's Board of Governors has affirmed its commitment to equality of 
opportunity in The Code of the University, which provides that admission to, 


‘ The University of North Carolina consists of the following institutions: The University of North Carolina 
at Chapel Hill; North Carolina State University: Appalachian State University, East Carolina University; 
Elizabeth City State University; Fayetteville State University; North Carolina Agricultural and Technical 
State University; North Carolina Central University; UNC Asheville; UNC Charlotte; UNC Greensboro; UNC 
Pembroke; UNC Wilmington; University of North Carolina School of the Arts; Western Carolina University; 
Winston-Salem State University; and the North Carolina School of Science and Mathematics, a residential 
high school for gifted students. 
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employment by, and promotion in the University of North Carolina and all of its 
constituent institutions shall be on the basis of merit, and that there shall be no 
discrimination against any person on the basis of race, color, religion, sex, national 
origin, age, disability, or veteran status. This commitment is reflected and repeated in 
the policies, operations, and practices of each of the constituent institutions. 

As part of its commitment to equal opportunity, UNC seeks to recruit, employ, and 
promote individuals with disabilities, military service members, and protected veterans. 
We support, without reservation, the goai of improving outreach to and employment 
opportunities for these individuals in all parts of the University. Indeed, the University 
continues to seek every opportunity to enhance its outreach and accomplish these goals 
through partnerships within and outside North Carolina. North Carolina is home to Fort 
Bragg, the Nation's largest Army post, and Marine Corps Base Camp Lejeune. North 
Carolina also hosts service members stationed at Cherry Point, New River, Seymour 
Johnson Air Force Base, Coast Guard Station Elizabeth City, and with the North Carolina 
National Guard. North Carolina is home to 106,461 active duty service members and 
their 144,718 spouses and children. North Carolina's National Guard and Reserve 
population is 24,093. According to the Veterans Administration, 771,654 veterans 
reside in North Carolina. The individuals with disabilities and protected veterans who 
attend and are employed by UNC institutions are integral to UNC's mission of teaching, 
research, and service. 

UNC Institutions Face Increasing Regulation and Significant Compliance Costs 

As components of a system of public higher education, UNC institutions are part 
of one of the most regulated industries in the United States.^ Like other institutions in 
the higher education sector, UNC campuses are subject to law and regulation by the 
federal and state governments. In addition to government regulations, our institutions 
must also understand and comply with rules, policies, regulations, and requirements of 
many other educational, research, and accrediting organizations. 

Viewed in context, the laws and regulations within OFCCP's enforcement and 
regulatory authority are among the hundreds of laws, regulations, agency guidelines, 
and other requirements applicable to universities that exist at the federal level alone.® 
The laws and regulations at the federal level have, for the most part, been enacted over 
the last 60 years, to serve a variety of purposes and interests. Some of the laws and 


See, Stephen S. Dunham, Government Regulation of Higher Education: The Elephant in the Middle of the 
Room, 36 J.C. & U.L. 749, 751 (2010). 

’ For a partial list of federal laws, regulations, circulars, executive orders and other requirements 
applicable to higher education institutions, see httpV/counsel.cua.edu/fedlaw/index.cfm. which is part of 
the Campus Legal Information Clearinghouse (CLIC), a collaborative effort of The Catholic University of 
America's Office of General Counsel and the American Council on Education (ACE). 
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executive agency regulations are specific .to higher education, and are designed to 
ensure accountability and transparency in areas such as financial aid, research, and 
student affairs matters. Others exist primarily to define and protect the interests of the 
federal government as a research funder, granting entity, or purchaser of services. 
Other laws, executive orders, and regulations, such as those enforced by OFCCP, the 
Equal Employment Opportunity Commission, the Department of Labor, and the 
Department of Homeland Security, are not intended specifically for the higher education 
sector, but apply across all industries and sectors in order to support and address 
important societal interests and goals, such as equality of employment opportunity and 
nondiscrimination. 

Regardless of the purposes and sources of federal law and regulation in the 
higher education sector, public colleges and universities face substantial regulatory 
burdens that carry significant costs. I offer three observations about these burdens and 
costs that apply to the University of North Carolina in particular and to higher education 
institutions in general, in order to set the context for my remarks about OFCCP's 
regulatory and enforcement efforts. 

First, the number and complexity of laws and regulations applicable to public 
systems of higher education have continued to increase over time, especially since the 
middle of the 20'** century. There has been no period that I am aware of when 
regulations have been reduced. Each year brings additional legislative mandates, which 
are then meticulously detailed by the regulatory authority and activity of executive 
branch agencies, including the Departments of Education, Labor, Health & Human 
Services, and Homeland Security, among many others. 

Second, the scope and complexity of our institutions have continued to expand, 
along with the expectations of students, taxpayers, and government oversight entities 
as to the results our institutions should deliver in the areas of teaching, research, and 
service. Major public colleges and universities, like those in the UNC system, educate 
and house tens of thousands of undergraduate, graduate, and professional students, 
engage in major groundbreaking and innovative research, deliver life-saving medical 
care, operate police departments with full law enforcement authority, and develop and 
transfer technology and intellectual property for commercialization and other uses. 
Each of these functions is subject in one way or another to regulation by federal and 
state entities. 

Third, the expansion of regulatory and legal oversight of higher education 
institutions in recent decades has necessitated the development of administrative 
structures and staffing within colleges and universities that are focused almost solely on 
institutional compliance with the range of applicable laws, regulations, policies, and 
guidance. Major public higher education institutions now require staffs of specialists 
skilled in the complexities of regulatory compliance across numerous areas, including 
athletics, financial aid, human resources, equal opportunity, student affairs, research 
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compliance, international law, export law, copyright, patent law, environmental rules, 
and taxation, to name a few, in order to meet the expectations associated with the 
various laws and rules and also to avoid the sometimes significant costs associated with 
noncompiiance. 

The University of North Carolina Must Carefully Allocate Limited Resources to 
Regulatory Compliance 

The staffing structures of the 17.UNC institutions reflect the demands imposed 
on them by voluminous, multi-layered and sometimes conflicting federal regulation, 
Like other institutions, we employ attorneys, compliance specialists, auditors, and other 
professionals throughout our operations in order to understand and meet the 
regulatory requirements that have been imposed. Moreover, our costs in terms of 
personnel and other resources needed to comply with both existing and new regulation 
and enforcement have continued to increase, as might be expected in proportion to the 
legal and regulatory activities of the federal government, ' 

The University of North Carolina receives much of its financial support from the 
State of North Carolina. As a result, the costs of compliance and oversight associated 
with heavy regulation have imposed even greater challenges in recent years, as the 
legislature in North Carolina responded to the effects of the global recession. By 
necessity, the budgets adopted by North Carolina's General Assembly over the last five 
(5) years contained significant reductions in appropriations to the University of North 
Carolina, as the State took steps to prudently manage resources and address State 
priorities in the face of declining revenues. As a result, UNC has seen cumulative 
reductions in appropriations per student in excess of twelve percent (12%) over that 
time period and other cuts in excess of $500 million. Throughout this period, UNC 
responded by prioritizing core academic and teaching programs, sought to allocate cuts 
primarily to operational areas, and continued its efforts to improve efficiency 
throughout its operations. 

Given these real and significant pressures, UNC institutions face a two-fold 
challenge. First, at the same time that federal agencies continue to increase their 
regulatory requirements and step up enforcement efforts, campuses have been 
addressing cuts to State appropriations by attempting to protect academic and mission- 
related functions wherever possible. This prioritization means that campuses have had 
to cut or leave unfilled many nonacademic and operational positions, including 
compliance-related positions, which would help them meet the ever-increasing 
regulatory burden. Second, when it becomes essential to fill compliance-related 
positions or incur compliance costs, campuses face the difficult choice of allocating 
scarce resources to compliance and operational activities, rather than to teaching, 
research, or service. 
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These factors provide the context for my comments regarding OFCCP's current 
regulatory and enforcement activities and the new requirements that will be imposed 
by the final regulations implementing Section 503 of the Rehabilitation Act of 1973 and 
the final regulations promulgated under Section 4212 of the Vietnam Era Veterans' 
Readjustment Assistance Act (VEVRAA). 

University Institutions Devote Significant Resources to OFCCP Compliance 

UNC system campuses rely on systems, processes and skilled employees to 
comply with multiple legal obligations and regulatory requirements within OFCCP's 
enforcement authority. For example, UNC campuses and other institutional 
components of the UNC system are responsible for and already perform the following 
activities: 

Prepare and update an affirmative action plan in compliance with federal 
and state requirements. 

Conduct analyses of hiring, promotion, and termination practices and 
take corrective action where appropriate. Take affirmative action to 
recruit and place females, minorities, Vietnam-era veterans and the 
disabled, and document those steps. Identify areas of underutilization 
and make good faith efforts to increase representation. 

Document steps taken to recruit minorities/females. 

Notify suppliers and vendors of the institution's government contractor 
status and that the supplier/vendor may be covered by applicable 
affirmative action requirements. 

Submit annual EEO data to the Integrated Postsecondary Education Data 
System (IPEDSj, the core postsecondary education data collection 
program for the National Center for Education Statistics at the Institute 
for Education Services within the U.S. Department of Education, 

File annually the Vets- 100 Report. 

List all job openings as required with the local Employment Security 
Commission office. 

Post notices as required, and include the equal employment opportunity 
language in advertisements for employees. 

Comply with record retention requirements with respect to materials 
related to hiring, assignment, promotion, demotion, transfer, layoff. 
Page 6 of 10 
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termination, rates .of pay or other terms of compensation, and selection 
for training or apprenticeship, or other records having to do with 
requests for reasonable accommodation, the results of any physical 
examination, job advertisements and postings, applications and resumes, 
tests and test results, -and interview notes. 

Conduct audits of compensation systems. 

The University of North Carolina already employs as many as 30 individuals 
across its campuses and components whose primary duties involve the actions 
described above, along with other efforts to comply with Executive Order 11246, as 
amended (EO 11246), Section 503 of the Rehabilitation Act of 1973, as amended 
(Section 503), 29 U.S.C. 793; and the Vietnam Era Veterans' Readjustment Assistance 
Act of 1974, as amended (VEVRAA), 38 U.S.C. 4212. Our estimate does not include the 
efforts of academic administrators, hiring committee members, and other staff whose 
work includes tasks that are tied to requirements found in EO 11246 and the statutes 
enforced by OFCCP. Moreover, the estimate includes personnel only. It does not 
account for information technology systems, forms, and business processes that have 
been purchased, modified, and improved over time in order to perform OFCCP-reiated 
compliance functions in the most efficient and effective manner possible. 

Responding to OFCCP Compliance Evaluations Requires Additional Resources 

In recent years, a small number of UNC campuses have undergone compliance 
evaluations by OFCCP. In each instance, campuses have endeavored to respond to 
OFCCP's scheduling letters and any subsequent requests for information in a prompt 
and comprehensive manner. The responsible personnel at each campus have found 
that they generally are able to establish positive working relationships with OFCCP 
investigators and supervisory personnel during the evaluation, which enable the agency 
and the campus to complete their work as expected by OFCCP. Our experience has 
been that OFCCP investigators are knowledgeable with respect to applicable regulatory 
requirements, and professional in their conduct. 

We also find, however, that the process of preparing for and responding to 
OFCCP compliance evaluations is lengthy, time consuming and resource intensive. The 
time from the beginning of a review until its conclusion can extend for two years or 
more. During that time, thousands of hours of UNC staff time are consumed in 
responding to requests for information and documents from OFCCP, and organizing it in 
the particular format requested by the agency. At some campuses, OFCCP compliance 
evaluations have consumed one or more full time employees for extended periods of 
time. The work that would have been performed by those employees must be assigned 
to others or deferred until OFCCP concludes its evaluation. 
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OFCCP's compliance evaluations typically include multiple requests for 
information and documents. In some instances, once the campus provides information 
to OFCCP, weeks or months will pass with no response from the agency, perhaps due to 
the investigator's workload or other factors. In some instances, OFCCP replaces or 
reassigns an investigator during a compliance evaluation. UNC campuses have found 
that such reassignments often result in additional requests for records and information 
that largely duplicate previous requests that have already been fulfilled or additional 
time delays while the new investigator reviews the materials already provided. While 
campuses always work diligently to fulfill those requests and recognize the legitimate 
need of the investigator to have access to necessary information, such duplicative 
requests add yet more cost and time to the compliance process. 

UNC campuses have discovered that some OFCCP audits, while lengthy with long 
periods of inactivity on the part of OFCCP, are punctuated by requests from the agency 
for large volumes of information and records, with short response deadlines. These 
periods of intense activity appear at times to be driven by OFCCP's internal performance 
and accountability metrics, including deadlines for quarterly and year-end enforcement 
results reporting and case age statistics. Such factors require campuses to devote yet 
more resources to ongoing evaluations in order to ensure that OFCCP receives the 
correct data as requested. 

Finally, UNC campuses undergoing compliance evaluations by OFCCP have faced 
the challenge of explaining some of the unique characteristics and organization of 
university employment and organization to OFCCP investigators. OFCCP staff is 
generally not familiar with important concepts of faculty-shared governance or the 
faculty recruitment, promotion, and tenure processes that prevail on most university 
campuses and are required as part of our accreditation standards. For example, campus 
compliance personnel must explain to OFCCP personnel that the promotion of a tenured 
or tenure-track faculty member from assistant professor to associate professor is not 
the same either in concept or in practice as a competitive promotion event might be in 
other industries. In addition, campus personnel must explain why people that appear to 
have similar job titles do not necessarily fail within the same categories or salary ranges. 
A "Director" in Alumni relations, for example, is very different than a "Director" of the 
Nuclear Plant on a campus. 

The Final Rules Implementing Section 503 and VEVRAA Will Increase Compliance Costs 

Based on input from UNC's constituent institutions and affiliated entities, the 
multiple new and enhanced recordkeeping, data collection, and compliance 
requirements contained in the Section 503 and VEVRAA final rules promulgated by 
OFCCP will require hundreds of hours of staff time across the UNC system, ranging from 
one hundred or more hours at the smallest establishments and institutions, to several 
hundred hours at UNC's larger research institutions. UNC institutions will also face the 
need to purchase or upgrade existing management information systems, alter 
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recordkeeping practices, and revise current operational procedures or create new ones, 
resulting in several thousand dollars in additional costs, 

UNC's commitment to ensuring equality of opportunity in employment and 
promotion throughout the university system is central to its mission. Consistent with 
their commitments, UNC constituent institutions and affiliated entities utilize a variety 
of approaches, tailored to their specific missions and job categories, to identify, hire, 
retain, and promote the best qualified people, including individuals with disabilities. 
With these goals in mind, several UMC entities have reviewed OFCCP's adoption of a 
national utilization goal for employment of individuals with disabilities and the 
establishment of benchmarks for employment of protected veterans. The University 
believes that the new rules provide little support or assistance In their outreach and 
employment efforts with respect to individuals with disabilities and protected veterans, 
but that the data collection and tracking processes required by both rules will 
substantially increase costs. 

As others have noted, OFCCP's decision to establish a single national utilization 
goal has at least two problems. First, the target percentage is based primarily on 
disability data collected from responses to brief questions that are part of the Census 
Bureau's American Community Suryey (ACS). There is no apparent relationship 
between the ACS questions and the definition of "disability" that OFCCP and the Equal 
Employment Opportunity Commission (EEOC) enforce under Section 503 of the 
Rehabilitation Act and the Americans with Disabilities Act, as amended. Moreover, 
OFCCP has focused on contractor obligations with respect to those employees who 
voluntarily choose to setf-identify as individuals with disabilities. Like other employers, 
UNC recognizes that individuals with disabilities often prefer not to share information 
concerning their disability status. It is far from clear that the utilization goal selected by 
OFCCP will approximate in any meaningful way the availability of individuals with 
disabilities in the national workforce. 

OFCCP's decision to require a national utilization goal and apply it to each job 
group essentially presupposes that individuals with disabilities are available in equal 
proportions in all occupational categories, regardless of geographic location or industry. 
UNC's constituent institutions and affiliated entities employ individuals in hundreds of 
occupational categories, ranging from housekeepers and craft workers to specialized 
professors and researchers. We do not see that a national utilization goal is useful or 
appropriate for organizations of the size, complexity, and multiple occupational 
categories that we see in higher education generally, or in the UNC system. As a 
practical matter, UNC institutions report that they expect to derive no benefit or 
assistance at all to their recruitment, hiring, and utilization goals as a result of a single 
national utilization goal. As a result, UNC institutions will be required to shoulder the 
substantial regulatory requirements associated with gathering and keeping information 
necessary to compare our workforce to the utilization goal, white potentially deriving 
little to no practical utility from such efforts. 
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Similarly, the final VEVRAA rule requires University of North Carolina institutions 
to establish annual hiring benchmarks, either based on the national percentage of 
veterans in the workforce (currently eight percent(8%j), or based on the best available 
data and factors, as specified in the regulations. As with the Section 503 rule, UNC 
institutions will be required to document, track, analyze, and update annually several 
quantitative comparisons for the number of individuals who apply for jobs and the 
number of individuals with disabilities and protected veterans they hire. In addition, 
both the VEVRAA and Section 503 rule require pre- and post-offer invitations to self- 
identify, with attendant documentation requirements, as well as documentation of 
outreach and recruitment efforts. 

UNC appreciates that OFCCP adjusted its total annual compliance cost and effort 
estimates based on comments received during the rulemaking process for the Section 
503 and VEVRAA rules. Nonetheless, UNC projects that it will need to devote an 
estimated twenty (.20) additional full-time equivalent personnel to revising systems to 
comply with the new regulations and to complying with the new requirements once the 
new systems are established. In addition, UNC expects that the new requirements will 
require expenditure of additional funds to reprogram or purchase existing systems to 
meeting compliance requirements. As described in my earlier comments, these costs 
are difficult for UNC institutions to absorb, given adjustments in state appropriations 
and the mission-critical needs surrounding teaching, research, and services. 

Conclusion 

The University of North Carolina supports efforts to increase employment and 
promotional opportunities for individuals with disabilities and protected veterans. 
Moreover, in keeping with its mission for and on behalf of the people of the State of 
North Carolina, the University remains committed to ensuring that employment 
opportunities are extended to individuals without regard to race, gender, disability, 
protected veterans status or other discriminatory bases. The University will continue to 
seek opportunities to partner with public and private organizations to identify the best- 
qualified individuals for the University workforce, and will thereby work to achieve the 
outcomes that we understand OFCCP hopes to achieve through its regulatory and 
enforcement agenda, it is far from clear, however, that the substantial data collection, 
record-keeping, and other process requirements prescribed by OFCCP in the Section 503 
and VEVRAA provide the best way to achieve these desired outcomes. 

The University of North Carolina joins with other contractors in urging 
appropriate review and oversight of OFCCP's regulatory and enforcement activity. The 
University of North Carolina seeks to advance the nondiscrimination goals of Section 
503, VEVRAA, and EO-11246, but is hampered in doing so When agency rules do not take 
account of the nature of our workforce and the significant compliance and cost 
pressures we face as a public system of hfgher education. 
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Chairman Walberg. Thank you. 

Mr. Fitzgerald, welcome, and you are recognized for your 5 min- 
utes. 

STATEMENT OF MR. BRIAN FITZGERALD, CHIEF EXECUTIVE 

OFFICER, EASTER SEALS NEW JERSEY, EAST BRUNSWICK, 

NEW JERSEY 

Mr. Fitzgerald. Mr. Chairman and members of the sub- 
committee, my name is Brian Fitzgerald. I am the president and 
CEO of Easter Seals New Jersey, a nonprofit that helps individuals 
with disabilities, veterans, and other New Jersey residents achieve 
their potential, including helping them find employment. Thank 
you for inviting me to testify how final rules announced by the De- 
partment of Labor will help veterans and people with disabilities 
have meaningful opportunities to compete for jobs with federal con- 
tractors. 

My entire professional career has focused on the employment for 
people with disabilities and veterans. I joined Easter Seals in 1975 
as a vocational counselor, where I helped people with disabilities 
develop skills to find and maintain jobs. In 1989 I became CEO of 
Easter Seals New Jersey. 

Over these nearly 40 years I have relied on the training, deci- 
sion-making, and responsibilities I learned in the military. In 1967 
I joined the United States Army and served as an infantry officer 
until 1972. 

When I left I struggled to translate my military skills to the civil- 
ian workforce. I spent several months job hunting but I failed to 
get noticed to prove I was qualified. 

I ran into the barriers veterans face today when their only pre- 
vious work experience is the military. I had leadership; I had skills; 
I had discipline. But I couldn’t turn that experience into a job. 

My first break came thanks to a college buddy. His company had 
an open position and he asked me to apply. My friend went to bat 
for me. I got a call for an interview and later a job offer. 

My buddy’s intervention didn’t guarantee me a job or even an 
interview, but that warm handoff to a willing recipient ensured my 
resume got noticed and was fairly considered. 

The Rehabilitation Act and the Vietnam Era Veterans’ Readjust- 
ment Assistance Act help ensure job applicants with disabilities 
and who are veterans have a fair shot at employment. These laws 
prohibit employment discrimination and require federal contractors 
to affirmatively recruit and hire qualified veterans and individuals 
with disabilities. 

The final rules represent the logical step in meeting our nation’s 
longstanding commitment of promoting and protecting employment 
opportunities for these populations. They set a hiring benchmark 
for veterans and a utilization goal for people with disabilities, as 
well as the data categories contractors can use to measure their re- 
cruitment and hiring strategies. 

Some may ask whether we need to set measures and hiring goals 
and benchmarks since the protections and affirmative action rules 
are already in place. The answer is yes. I have been in manage- 
ment long enough that what gets measured gets done. 
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Employment is critical to a veteran’s successful transition. It is 
the foundation to their successful transition to civilian life. Once 
employed, health care and ability to have a home follows. 

Employment also leads to greater independence for individuals 
with disabilities. Despite national efforts and good intentions, peo- 
ple with disabilities continue to face double-digit unemployment 
and veterans still struggle to find jobs. 

My written testimony features a female veteran from New Jersey 
who struggles to find work. She is depressed and frustrated that 
no one will give her a chance. We are helping her through our new 
women veterans program. 

Why do these two populations struggle to find work? The female 
veteran pointed out to stigma, bias, and fear on the part of prospec- 
tive employers. 

Unfamiliarity with veterans is also an issue. My written testi- 
mony highlights a company interested in hiring veterans, yet their 
H.R. manager questioned whether veterans fit into the company’s 
participatory culture, given the command and control and top-down 
culture of the military. 

Older veterans and workers with disabilities often find similar 
employer apprehension. 

Easter Seals works to match qualified job seekers with New Jer- 
sey businesses. When we do, companies come back looking for simi- 
larly-qualified candidates, but the key was getting the company to 
first consider the person. The final rules will ensure companies are 
actively recruiting and reviewing candidates from these popu- 
lations. 

Like from my first experience, these changes don’t guarantee a 
job or an interview, but they help assure contractors are effectively 
recruiting these candidates and that qualified candidates are seri- 
ously considered. These rules will provide veterans and people with 
disabilities with the chance to compete for jobs at companies that 
receive federal funding. 

Thank you for the opportunity to testify. I will be pleased to an- 
swer any questions. 

[The statement of Mr. Eitzgerald follows:] 



61 



Easter Seals 

New Jersey 

25 Kennedy Boulevard, Suite 600 
East Brunswick, NJ QS816 
732/257,6662 phone 
732/257.7373 fax 
www.eastersealsnj.org 


Testimony of 


Brian Fitzgerald 

President and Chief Executive Officer 
Easter Seals New Jersey 


Before the 


Subcommittee on Workforce Protections 
Education and the Workforce Committee 
United States House of Representatives 


on 

Examining Recent Actions by the 
Office of Federal Contract Compliance Programs 


December 4, 2013 


1 



62 



Easter Seals 

New Jersey 

25 Kennedy Boulevard, Suite 600 
East Brunswick, NJ 08816 
732/257.6662 phone 
732/257.7373 fax 
www.eastersealsnj.org 


— New Jersey — 

Creating Soiulions. Changing lives 


Chairman Walberg, Ranking Member Courtney and Members of the Subcommittee, 

My name is Brian Fitzgerald. I am the president and CEO of Easter Seals New Jersey. Thank you for inviting me 
to testify before this distinguished panel about the employment needs of veterans and people with disabilities and 
how final rules announced by the U.S. Department of Labor (DOL) will help to ensure these underserved 
populations have fair and meaningful opportunities to compete for jobs with businesses who do work for the 
federal government. 

Many of you are familiar with Easter Seals and our mission of providing help, hope and answers to people with 
disabilities, veterans and other Americans and their families. Easter Seals was formed in 1919 by a parent who 
found his Ohio community was unable to meet the service needs of his son who was seriously injured in an 
accident. From that humble beginning, Ea.ster Seals has expanded to provide exceptional services in communities 
across the country, including in New Jersey and in every state represented by Members on this Subcommittee 
(except the Northern Mariana Islands). 

Easter Seals New .Jersey is one of 72 community-based Easter Seals affiliates. Since 1948, Easter Seals New 
Jersey has helped New Jersey families through quality, person-centered services and supports, ranging from 
housing and care coordination to mental health and autism services. Easter Seals New Jersey specializes in job 
training and employment services, such as Job development, placement and on-the-job supports. Last year, Easter 
Seals New Jersey assisted thousands of individuals and their families, nearly 15 percent of whom benefited from 
Easter Seals employment programs. 

Today’s hearing focuses on an area that I have worked in my entire professional career: employment for people 
with disabilities and veterans. I joined Easter Seals in 1975 as a vocational counselor where I worked directly 
with individuals with disabilities to help them develop skills and to find and maintain jobs. From there I moved 
up within the organization taking on new responsibilities as director of vocational training programs, vice 
president of vocational services and chief operations officer. In 1989, 1 was named Easier Seals New Jersey’s 
president and CEO. The last several years, we have expanded our services to veterans as part of Easter Seals’ 
Military and Veterans Initiative to help address the unmet employment and other needs of U.S. service members 
returning home from the wars in Iraq and Afghanistan. 

My interest in social services and in helping others grew from my earlier service in the United States Military. In 
1967, 1 joined the U.S. Army directly out of college and served as an infantry leader in Vietnam. First as a rifle 
platoon leader and later as captain of a combat support company, my responsibility was the care, direction and 
feeding of the men under my command. As those of you who have served know, the military takes care of its 
own. So it was a natural transition to go from the military to social services, which also focuses on caring for and 
assisting others. I attribute my success at growing Easter Seals New Jersey from a small $16 million operation to 
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a $100 million, 1,800-employee organization to the training, decision-making, and responsibility I learned and 
developed in the military. 

However, like many of the stories we hear today, I also struggled to translate my military skills and experience to 
the civilian workforce. I left the U.S. Army in May of 1972 and, other than a short two-week respite, 1 spent the 
next several months job hunting full-time, responding to job notices and submitting cover letters and resumes. Of 
course, this was all before email and the Internet and so my daily ritual was to open my mailbox to await rejection 
letters lhat would drip in weekly, sometimes daily. This went on for about five months, with an occasional job 
interview' in between the many form letters I received indicating the jobs were filled by other applicants. In a bit 
of irony, my last U.S. Army assignment was helping fellow soldiers match their military occupation specialties 
with civilian jobs when they exited the military. Despite my direct experience in the area and what 1 felt were 
demonstrable skills, 1 failed to break through, to gel noticed, to land that first opportunity to prove I was qualified 
and right for the position. 1 ran into the barrier that many transitioning service members face today when their 
only previous work experience is also exclusively military lelated, I had leadership. 1 had skills. I had discipline. 
But I couldn’t translate that experience into a business management Job. At that time, there was even less 
assistance in helping service members prepare for the transition to the civilian world. 

My first big break came thanks to a college buddy of mine. He left the military three years earlier and worked for 
a major insurance company in New Jersey. He knew I was looking for work and thought 1 would be good for a 
manager position that was open in another department. My friend went to bat for me. He talked to his boss and 
convinced him to give my resume to the head of that department. A few days later I got a call to schedule an 
interview, which was later followed by a job offer. My Iruddy’s intervention didn’t guarantee me a job or even an 
interview, for that matter. But the little extra help, that warm handoff to a willing recipient, did help to ensure my 
resume got noticed and was fairly considered. 

The bipartisan Rehabilitation Act of 1973 (Rehab Act) and the Vietnam Era Veterans’ Readjustment Assistance 
Act of 1974 (VEVRAA) were designed to ensure job applicants with disabilities and applicants who are veterans 
have a fair shot at employment. For decades, these laws have prohibited employment discrimination on the basis 
of veteran status or disability and have required federal contractors and subcontractors to affirmatively recruit, 
hire, and promote qualified veterans or individuals with disabilities. Easter Seals supports the final Section .503 
and VEVRAA rules because they represent the logical next step in meeting our nation’s long commitment of 
promoting and protecting employment opportunities for veterans and people with disabilities. Most significantly, 
the rules set a hiring benchmark (for veterans) and utilization goal (for people w'ith disabilities) that federal 
contractors will have to work toward to comply with long-standing law. The rules also set up a means to measure 
the effectiveness of an organization’s recruitment and hiring strategies through the internal data that these 
organizations will now collect. These new requirements simply add metrics and measurements, not rigid quotas, 
to ensure that the strategies contractors put in place to recruit and review qualified veterans and individuals with 
disabilities are effective and meet the intent of the law. 
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Some may ask whether we need to set and measure hiring goals and benchmarks since the protections and 
affirmative action rules are already in place. To me, the answer is simple: yes. I have been in management long 
enough to know that what gets measured gets done. I participate regularly in a CEO peer-to-peer group in New 
Jersey where we talk about various management and business issues. Whether your line of work is sociai services, 
business or politics, successful people set goals and regularly measure them to determine what is working, what is 
not and whether you need to adjust slightly to meet a goal. Tlie data categories set up in the final rules provide 
CEOs and managers with another measurement tool they can use to evaluate the effectiveness of one of their 
required objectives. Successful implementation of these rules is not only good for the qualified jobseeker. Success 
also means the company has a strong, qualified and diverse workforce that is representative of the community the 
company operates in. 

Easter Seals has made employment for people with disabilities and veterans a nationwide priority. Employment i.s 
a critical element in the successful transition of a returning service member. In addition, employment helps 
individuals with disabilities achieve greater independence and the chance to fully participate in and contribute to 
society. Ea.ster Seals New Jersey partners with large and small businesses in New Jersey to help them meet their 
staffing needs. For example, a New Jersey water conditioning company came to Easter Seals looking for help in 
finding a qualified employee. We found a perfect match that just a few years earlier would have seemed 
irnpOvSsible. David, a 39-year'Old New Jersey man, was referred to Easter Seals New .Icrsey with no job 
experience. He suffered from intense fear and anxiety and was later diagnosed with agoraphobia, a condition that 
causes a person to be afraid of new situations and environments, as well as open spaces. An Easter Seals 
employment service specialist worked with David to develop his social skills and overcome his fear of public 
settings. Through Easter Seals’ packaging and fulfillment sciwices program, David mastered in-house assembly 
and packaging responsibilities, as well as warehouse operation duties. This was about the time we heard from the 
water conditioning company and we made the connection. He was hired full-time and, a short time later, was 
promoted to warehouse manager (nearly doubling his pay). He now accompanies coworkers on installation jobs 
in the community which, before working with Easter Seals, would have been considered impossible. His 
employer said that “Dave is an asset” and that they “don’t know what we would do without his help.” We believe 
the Section .503 and VEVRAA rules will strengthen our business partnerships tmd our efforts to introduce 
qualified candidates to businesses with job openings. 

Despite targeted hiring fairs, enormous goodwill among the business community and key national efforts like tlie 
National Governors Association’s “A Better Bottom Line” disability employment initiative or the VOW to Hire 
Heroes Act legislation, people with disabilities continue to face double digit unemployment and veterans still 
struggle to find meaningful employment. The Bureau of Labor Statistics’ (BLS) found in its 2012 Employment 
Situation, of Veterans summary that unemployment was much higher for Gulf War-era 11 veterans (9.9%) 
compared to non-veterans (7.9%) as well as for male veterans ages 18 to 24 (20% unemployment) compared to 
non-veterans of the same age group (16.4%). BLS also reported in its most recent monthly employment status 
report (Table A-6) that the unemployment rate in October 2013 for people with disabilities (12.8%) was nearly 
twice the unemployment rale for people without disabilities (6.7%). The labor force paificipalion during the same 
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month was just as dismal. Only 2 in 10 Americans with disabilities were in the labor force in October 2013 
compared to almost 7 in 10 Americans without disabilities. 

One of those people struggling to find work is a young female veteran fi-om New Jersey. She entered tlie military 
following 9/1 1 and honorably served for several years. While on active duty, she suffered substantial ailments. 
She went to college after exiting the military and earned a bachelor’s degree. However, she has been unsuccessful 
in gaining employment in her field. She points to stigma, bias and fear on the part of the prospective employers as 
reasons she has not been able to find a job. “No one is willing to give me a chance,” she said. Repeated 
roadblocks and a series of recent health-related concerns have left her depressed and frustrated. She was recently 
introduced to Easter Seals New Jersey where we are working to address her wellness concerns and are making 
preparations to help her succeed in finding meaningful employment. 

There are a multitude of reasons why employment rates for these important populations lag behind other 
American workers. Easter Seals New Jersey is stepping up its efforts to address the unemployment cliallenges this 
young female veterans and others face in our stale. This summer, we launched a new Military and Veterans 
Initiative to assist female veterans, the fastest growing veteran population. The U.S. Department of Veterans 
Affairs (VA) estimates that, in New Jersey alone, approximately 33,000 female veterans will return home after 
their military service. Female veterans are at two times greater risk to become homeless than their non- veteran 
counterparts and three limes at greater risk to live in poverty, according to VA research from the National Center 
on Homelessness among Veterans. Our goal is to help address their needs during transition and assisting them in 
their efforts to find employment is the first step to help in their reintegration. 

Companies are also responding to this great need and, in some cases, are turning to Easter Seals for help to meet 
their employment and hiring goals. One company recently approached Easter Seals New Jersey seeking our 
employment expertise to help the company reciuit, hire and retain veterans in their workforce. We met with the 
company’s senior human resource (HR) manager who, after identifying her company’s goal, expressed 
reservationvS about whether veterans fit into the company’s participatory culture given the command and control, 
top-down culture of the military. This was a company whose leadership had identified hiring veterans as a priority 
but yet, due to lack of familiarity, had this perspective. It is an educational process that starts with just one 
positive hiring experience. Older veterans and workers often find the same employer apprehension as they try to 
break back into the workforce. The senior employment program we operate at Easter Seals uses internship-like 
work experiences as a way to introduce a qualified candidate to an employer to help breakdown misconceptions. 
Companies have come back to us after having found success with the veteran or individual with disabilities we 
found for them and have ask for more candidates like them. But the key was getting the company or HR manager 
to consider the person in tlie first place. The changes in the final rules will help ensure qualified candidates - who 
have traditionally struggled to break through the employment process - to get noticed and considered. Like ray 
experience with ray college buddy, these changes don’t guarantee a person will get a job or an interview, but it 
helps assure the company is effectively recruiting these candidates and that qualified candidates are seriously 
considered. 
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Easter Seals 
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25 Kennedy Boulevard, Suite 600 
East Brunswick, NJ 08816 
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732/257.7373 fax 
vjww.eastersealsnj.org 


Thank you again for the opportunity to testify before the Subcommittee. My interest in the rules and their 
successful implementation are based on my experience as a veteran who struggled to find a job and also based on 
my professional work in addressing the employment needs of people with disabilities and veterans as well as the 
staffing needs of businesses in New Jersey. Easter Seals l^lieves that everyone has a valuable contribution to 
make to their community and that the Section 503 and VEVRAA rules could help to significantly move the 
needle on disability and veterans’ employment. Easter Seals stands ready to assist in the implementation of these 
rules by helping to connect federal contractors that have job openings with qualified veterans and individuals with 
disabilities who seek employment. Together, we can help to put veterans, who have served our nation, and people 
with disabilities, who represent a significant part of our society, in the best position to succeed. 

Thank you. I will be pleased to answer any questions. 
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Chairman Walberg. Thank you, Mr. Fitzgerald. 

Mr. Kirschner, recognized for your 5 minutes of testimony. 

STATEMENT OF MR. CURT KIRSCHNER, PARTNER, JONES DAY, 

SAN FRANCISCO, CALIFORNIA, TESTIFYING ON BEHALF OF 

THE AMERICAN HOSPITAL ASSOCIATION 

Mr. Kirschner. Good morning, Chairman Walberg, Ranking 
Member Courtney, and distinguished members of the sub- 
committee. I am Curt Kirschner, a partner of the Jones Day law 
firm, and today I am testifying on behalf of the American Hospital 
Association, with its over 5,000 member hospitals. Thank you for 
the opportunity to testify. 

My comments today will briefly summarize a critical issue facing 
our nation’s hospitals. A more thorough discussion of this issue is 
included in AHA’s written testimony submitted to the sub- 
committee, which I request to be introduced into the record. 

Recently, the OFCCP has sought to expand aggressively its juris- 
diction over hospitals without advance notice to those hospitals and 
without their agreement or consent. The agency’s attempt to ex- 
pand its jurisdiction is based on hospitals providing medical care 
pursuant to federally funded health benefit plans, including 
TRICARE, the health benefit plan for servicemembers and their 
families; and FEHBP, the health plan covering federal employees 
and their families. 

The OFCCP is seeking to cover hospital providers participating 
in the managed care plan options within TRICARE and FEHBP de- 
spite the fact that the government agencies that actually admin- 
ister those programs — the Department of Defense and the Office of 
Personnel Management — continue to assert, through their own reg- 
ulations, that such hospitals are not government contractors. 

To be clear, the concerns of our nation’s hospitals with the 
OFCCP’s position has nothing to do with being subject to non- 
discrimination laws. Hospitals already are and will continue to be 
governed by numerous federal, state, and local nondiscrimination 
laws regardless of whether they are considered federal contractors. 

Rather, the concerns expressed here are based on the massive 
record-keeping obligations and sometimes crushing regulatory bur- 
dens that the OFCCP unknowingly imposes on hospitals as a result 
of their being deemed federal contractors as a result of providing 
medical care to servicemembers and federal employees. 

The OFCCP’s position is a significant departure for the agency. 
For many years, including both the Clinton and Bush administra- 
tion, the agency’s position on this issue has been consistent with 
that of the DOD and the 0PM — that is, that hospitals participating 
in TRICARE or FEHBP are not considered federal contractors. 
Now the OFCCP’s current position conflicts with both the regula- 
tions of the 0PM and the DOD, and it also conflicts with the Grant 
Act, the U.S. law that excludes payments such as those received 
from federally funded health benefit plans from the definition of 
what constitutes a federal procurement contract. 

The OFCCP’s recent expansion of jurisdiction over hospitals is 
untenable for a number of other reasons. First, there is no reason- 
able explanation for the agency’s abrupt change in position. The 
federal benefit plans at issue have been — including their managed 
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care components — have been consistent and not substantively 
changed for many years. 

In fact, the only recent legal change that occurred was the 2011 
adoption of section 715 of the National Defense Authorization Act, 
which explicitly sought to limit the OFCCP’s jurisdiction over hos- 
pital providers participating in TRICARE. Despite this new lim- 
iting statute, the OFCCP has argued that this law does not actu- 
ally deprive the agency of jurisdiction over hospitals participating 
in the TRICARE program. 

The agency’s proposed dichotomy between managed care and fee- 
for-service plans makes no sense. Under the agency’s view, a med- 
ical procedure performed at one hospital, pursuant to a TRICARE 
plan that is participating in a plan with managed care options, 
would cause the hospital to be considered a federal contractor. 

On the other hand, the same procedure performed at a hospital 
that participates in a TRICARE plan that is a fee-for-service plan 
would not cause the hospital to be a federal contractor. Such dif- 
ferent treatment of hospitals providing essentially the same care is 
illogical. 

Moreover, the ambiguity created by the OFCCP’s position will in- 
evitably lead to costly and unnecessary litigation over the agency’s 
jurisdiction, diverting precious resources that would otherwise be 
available for patient care. 

In conclusion, the delivery of patient care, whether provided as 
part of a fee-for-service or managed care contract, should not be 
deemed to be a federal contract. Therefore, the AHA fully supports 
H.R. 3633, the Protecting Health Care Providers from Increased 
Administrative Burdens Act, introduced yesterday by Chairman 
Walberg. This bill would help maintain a robust network of health 
care providers for servicemembers, federal employees, and their 
families by providing clear legal guidance that the care rendered to 
them under federally funded programs would not unknowingly and 
incorrectly classify the providers as federal contractors. 

Thank you for the opportunity to provide these comments. 

[The statement of Mr. Kirschner follows:] 
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Hearing on 

“Examining Recent Actions by the Office of Federal Contract Compliance Programs” 

The OFCCP 's Jurisdictional Land Grab: The OFCCP 's Unwarranted Expansion of Jurisdiction 
over Hospitals Providing Care for Service Members and other Federal Employees 

December 4, 2013 

On behalf of our neariy 5,000 member hospitals, health systems and other health care 
organizations, and our 43,000 individual members, the American Hospital Association (AHA) 
appreciates the opportunity to submit this statement to the Education and the Workforce 
Committee’s Subcommittee on Workforce Protections as it examines “Recent Actions by the 
Office of Federal Contract Compliance Programs” (OFCCP). 

The OFCCP has sought to expand aggressively its jurisdiction over health care providers, 
including providers participating in federal health care programs that, for many years, have been 
acknowledged by the OFCCP not to provide a jurisdictional basis for federal contractor status. 
The OFCCP now asserts that hospitals participating in certain unspecified components of 
TRICARE, the health care program for military service members and their families, and the 
Federal Employees Health Benefit Program (FEHBP), the health care program for civilian 
employees and their families, are federal contractors subject to its regulatory scheme. This 
assertion would, if accepted, convert virtually overnight a majority of our nation’s hospitals into 
federal contractors, without advance notice to or agreement by those hospitals. The OFCCP’s 
current position is not only inconsistent with the views of the federal agencies that administer 
TRICARE and FEHBP, but is also legally incorrect, will engender unnecessary and distracting 
litigation, and will divert precious resources that otherwise should be directed towards patient 
care. 
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lb be clear, our nation’s hospitals are not seeking to be excluded from coverage by 
nondiscrimination laws. These federal, state and local laws are and will remain applicable to 
hospital employers. Rather, the concerns expressed here are with the significant and sometimes 
crushing regulatory burden that the OFCCP imposes on employers that meet its definition for 
being a federal contractor. 

Rather than pursue its expansionary tactics, the OFCCP should revert to the clear guidelines that 
the agency had in place for many y'ears, under which hospitals providing care to participants in 
federally funded health benefit programs, including FEHBP, TRICARE and Medicare, were not 
considered federal contractors. 

Given that the OFCCP has given no indication that it intends to revert to its prior clear and 
correct jurisdictional position. Congress should adopt legislation directing this 
outcome. Legislation would clarify for all concerned that recipients of payments from the 
Federal Government related to the deliveiy of health care services to individuals shall not be 
treated as Federal contractors by the OFCCP based on the work performed or actions taken by 
such individuals that resulted in the receipt of such payment. This type of legislation would help 
maintain a robust network of health care providers for service members, federal employees, and 
their families, by giving clear legal guidance that the care rendered to them under these federally 
funded programs would not unknowingly and incorrectly classify the providers as federal 
contractors. 

The OFCCP’s Attempts To Expand Its Jurisdiction Over Health Care 
Institutions 

The OFCCP’s expansioiiLst agenda is based primarily on hospital participation in federally 
funded health benefit plans offered under TRICARE, FEHBP and Medicare Parts C and D. 
TRICARE, which is administered by the Department of Defense (DOD), provides health benefits 
for approximately 9.63 million military service members and their families. The DOD has 
reported to Congress that approximately 3,300 hospitals participate in TRICARE, a .solid 
majority of the more than 5,700 hospitals registered in the U.S. According to the Office of 
Personnel Management (OPM), FEHBP covers more than 8 million current and former federal 
employees and retirees and their family members. Medicare is sponsored by the Centers for 
Medicare & Medicaid Services (CMS) and provides health insurance for about 50.7 million 
people. About 27 percent of Medicare participants (or more than 13 million people) are enrolled 
in Medicare Part C, The OPM and the CMS have not published the number of hospitals 
participating in FEHBP or Medicare Parts C and D, but the AHA understands that many U.S. 
hospitals provide patient care services under these federally funded programs. 

The OFCCP’s recent attempts to expand its jurisdiction has focused on the managed care 
components of these health plans. Generally speaking, “managed care,” a term that has been in 
use since the early 1 980s, refers to a system of health care that controls costs by placing limits on 
physicians and hospital fees and by restricting in some way the patient's choice of physicians and 
hospitals. A Health Maintenance Organization (HMO) and a Preferred Provider Organization 
(PPO) are e.xainples of health plans that include managed care components. 
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Like many health plans offered in the private sector, the three federally funded health programs 
at issue offer a variety of plan options, many of which include managed care components. 
TRICARE, for example, offers an overlapping mix of more than 10 plan options, which include 
both a traditional indemnity or fee-for-service option (containing little, if any, managed care 
components), and PPOs and H.MOs. FEHBP includes almost 300 plan options, running the 
gamut from pure indemnity plans to restrictive HMOs, with numerous options in between. 
Medicare includes both traditional indemnity plans under Parts A and B, as well as managed care 
components under Parts C and D. Given the wide variety of options provided under TRICARE 
and. especially. FEHBP, there is no clear dichotomy between “managed care” and “fee-for- 
service” options under TRICARE and FEHBP. (Appendix A includes additional background 
information on each of these federally funded programs.) 

Through pending litigation, the OFCCP has asserted jurisdiction over hospitals that participate in 
certain unspecified managed care plans offered under federally funded health benefit programs, 
in addition, the OFCCP has issued internal directives that confirm the agency’s strategy to gain 
jurisdiction over an untold number (but certainly a majority) of hospitals operating in the U.S. 


OFCCP’s Litigation to Expand its Jurisdiction. Until fairly recently, the OFCCP’s jurisdiction 
was fairly well-settled not to cover hospitals participating in federally funded health benefit 
programs. For example, since the 1990s, the OFCCP has acknowledged that it does not have 
jurisdiction over hospitals participating in Medicare because Medicare provider payments are 
considered federal financial assistance and not a government contract, (See Partridge v. Reich, 
141 F.3d 920, 925-26 {9th Cir. 1998); .see ri/.vo OFCCP Directive No. 1 89 (1993) (“OFCCP 
considers health care institutions that provide services to Medicare and Medicaid benelleiaries as 
recipients of federal financial assistance and not as contractors”).) 

More than 10 years ago, the OFCCP sought to extend its jurisdiction to cover hospitals 
participating in the FEHBP program. After the Administrative Review Board (ARB) rejected 
OFCCP’s claims in In Re Bridgeport Hasp.. ARB Case No. 00-034 (DOL Admin. Rev. Bd. Jan. 
31, 2003), the agency backed down and acknowledged that it did not have jurisdiction over 
hospitals participating in the FEHBP. (See OFCCP Directive 262 (2003) (“OFCCP cannot use 
FEHBP coverage as a basis to assert jurisdiction over a health care provider”).) 

Despite the OFCCP’s prior acknowledgement of its jurisdictional limits based on hospital 
participation in federally funded health benefit programs, the agency brought litigation against 
two hospitals based on their participation in TRICARE and FEHBP. In OFCCP v, Florida 
Hospital of Orlando, the agency brought an action against Florida Hospital asserting that, as a 
result of the hospital’s agreement to provide health care services to TRICARE beneficiaries 
pursuant to an agreement it had with a private company responsible for administering the 
TRICARE program, the hospital was a covered federal subcontractor. Following a decision by 
an Administrative l.aw Judge (ALJ) accepting the OFCCP’s argument. Congress passed Section 
715 of the National Defense Authorization Act for Fiscal Year 2012 (NDAA), which was signed 
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into law by President Obama. ' NDAA included various amendments to the TRICARE program, 
including a provision exempting TRICARE network providers from federal contractor status. 

Instead of honoring and enforcing the new law, the OFCCP continued to pursue a finding of 
federal contractor status against Florida Hospital, arguing to the ARB that NDAA did not act as a 
complete bar to a finding of federal contractor status based on participation in TRICARE. The 
OFCCP even suggested that the Secretary of Labor's authority should exceed that of Congress in 
this area, by arguing that “Congress usurped [the Secretary of Labor’s] authority by limiting 
whether TRICARE network providers could be considered subcontractors under ... the laws 
enforced by OFCCP.” {See Plaintiff OFCCP’s Resp. to ARB's Request for Briefing on the 
Impact of Section 715 of the National Defense Authorization Act, ARB Case No. 11-011 (filed 
Mar. 13, 2012).) After the ARB rejected the OFCCP’s arguments, the OFCCP filed a petition 
for rehearing, again asserting that Congress’s legislative act did not foreclose OFCCP’s 
arguments of federal contractor status based on Florida Hospital's participation in TRICARE. 
This time, the ARB found in favor of the OFCCP on this issue, but remanded the case back to 
the ALJ for further findings regarding whether participation in TRICARE amounts to federal 
financial assistance that is not a federal contract. The case remains pending before the AL.I, five 
years after the OFCCP first brought the action. 

Similarly, in OFCCP v. UPMC Bradchek, the agency brought an action alleging that hospitals 
that had an HMO contract to provide healtli care services to FEHBP participants were federal 
subcontractors subject to OF'CCP jurisdiction. Following an appeal by UPMC Braddock after a 
ruling by the ARB in favor of OFCCP, the District Court agreed with OFCCP’s decision. That 
20 1 3 decision currently is on appeal to the D.C. Circuit Court of Appeals. 

OFCCP Internal Directives'. On Dec. 16, 2010, the OFCCP issued internally, but did not 
publicly publish, Directive 293, a document summarizing the agency’s initiatives for how it 
intended to carry out its coverage assessments of health care providers. Directive 293 stated that 
health care providers that participate in a managed care program within TRICARE are covered 
federal subcontractors, regardless of other factors, including the DOD’s position to the contrary, 
and also that health care providers who, pursuant to HMO contracts, provide services to FEHBP 
beneficiaries are covered federal subcontractors, regardless of OPM’s position to the contrary. 
Directive 293 also included the OFCCP’s first formal statement that participating in Medicare 
Part C (Advantage) or Medicare Part D (covering prescription drugs plans) may subject a health 
care provider to the agency’s jurisdiction. Directive 293 expressly superseded the two prior 
directives of the agency that excluded completely jurisdiction based on participation in Medicare 
(Directive 189) and FEHBP (Directive 262). 

On April 25, 2012, the OFCCP rescinded (at least nominally) Directive 293. In Directive 301, 
the agency stated that, while rescission of Directive 293 was warranted in light of “recent 
legislation and related development in pending litigation,” the OFCCP reaffirmed that it would 
“continue to use a case-by-case approach to make coverage determinations in keeping with its 
regulatory principles applicable to contract and subcontract relationships and OFCCP case law.” 


' Pub. Law No. 1 1 2-8 1 , 1 25 Stat. 1 298 (Dec. 3 1 , 20 1 1 ). 
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In addition, Directive 301 reiterated that its rescission of Directive 293 “at this time” “should not 
be interpreted as reinstating prior Directive Numbers 189 and 262.” Thus, even though the 
OFCCP formally rescinded Directive 293, the agency has not retreated from the positions laid 
out in Directive 293. In fact, the OFCCP’s arguments in the pending litigation confirin that it 
continues to adhere to the jurisdictional positions set forth in Directive 293.* 


The OFCCP’s Proposed Jurisdictional Expansion Over Hospitals 
Would Be Massive And Unprecedented, Leading To Significant 
Jurisdictional Disputes 

If the OFCCP's current agenda is upheld, the expansion of its jurisdiction would be 
unprecedented. With regard to the TRICARE program alone, more than 3,330 hospitals and 
clinics provide coverage to more than 9.6 million TRICARE beneficiaries.^ If all of these 
providers are included within the agency’s current definition of "federal subcontractor,” the 
OFCCP’s jurisdiction will expand to cover almost 60 percent of the registered hospitals in the 
U.S. And this does not even account for the numerous hospitals and health care providers that 
serve the more than 8 million FEHBP beneficiaries that would be considered federal contractors 
under the agency’s new policy. 

The OFCCP’s assertion of jurisdiction over any given hospital does not rest on notice to that 
hospital or even the consent of that hospital. Rather, any health care provider with a contract that 
the agency deems to constitute a federal contract is, by operation of law, subject to the OFCCP’s 
jurisdiction. The OFCCP has made clear that “we didn't know” and “we didn’t consent,” and 
even “we were told explicitly we weren’t a federal subcontractor by the agency that is directly 
responsible for the program.” are not valid defenses to a failure to comply with the agency’s 
regulations and compliance obligations.'' 

The OFCCP’s proposed “case by case” approach to determining federal contractor status based 
on the specific type of TRICARE or FEHBP plan that covers the care provided by a particular 
hospital inevitably will lead to confusion and jurisdictional disputes. The OFCCP has never 
explained which of the more than 10 health plan options provided under TRICARE or the almost 
300 options under FEFIBP would give rise to federal contractor status. The agency also has 


* See, e.g., OFCCP v. P'larida Hasp, af Orlando, Case No. 11-011 (ARB July 22, 2013) (discussing 
OFCCP’s arguments in favor of a majority ruling from the ARB that its Jurisdiction extends to TRICARE providers); 
VPMC Bradduck u. Harris, 2013 WL 1290939 (D.D.C. Mar. 30, 2013) (discussing the Secretary of Labor's 
arguments in favor of the OFCCP’s right to assert jurisdiction over hospitals providing care to FEHBP participants 
through HMO plans). 

^ Dep.ar'I'mf.nt of Defense, Ev.ai.uation of theTRICARE Program: Access, Cost, and Quality, 
Fiscal Year 201.3 Report to Congress 9, available ai 

http://'wmv,tricare.mil/tma^congressionalinformalion/do\vn!oads/TRtCARE%20Program%20Effectiveness%20(FY 
%2020 1 3).pdf [hereinafter DOD Report to Congress]. 

'' See OFCCP Jurisdiction Webinar (Dec. 3, 2009), available at 
http://wvvw.dot.gov/ofccp/Tresentation/Jurisdiction_SOL_Webinar.pdf. 
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never clearly explained why it would have no jurisdiction over a hospital providing care under 
Medicare Parts A and B and certain plan options under TRICARE and FEHBP, yet expansive 
jurisdiction over other hospitals that provide care under Medicare Parts C and D and certain 
other unspecified plans under TRICARE and FEHBP. 

The OFCCP's current guidelines for establishing federal contractor status will lead to illogical 
hair splitting. For example, under the OFCCP’s standards, a tonsillectomy performed at Hospital 
A for a child of a service member who participates in a TRICARE plan option with a managed 
care component would cause Hospital A to be considered a federal contractor, while the same 
procedure at Hospital B for a child of a service member who participates in a fee-for-service 
TRICARE plan would not cause Hospital B to be considered a federal contractor. Such differing 
treatment of hospitals providing essentially the same care is illogical and troubling, particularly 
given the OFCCP’s utter lack of guidance regarding which TRICARE and FEHBP plans contain 
sufficient elements of ‘’managed care” such that the participating hospital would now be 
considered a federal contractor. 

Through its prior internal directives, the OFCCP avoided this ambiguity and hair splitting by 
refusing to differentiate federal contractor status based on the particularities of the specific 
FEI IBP health plan option through which a beneficiary obtains care. For the past decade and 
more, the OFCCP took the common sen.se approach, which it has now abandoned, that a hospital 
providing care through any of the plans offered by FEHBP or under Medicare was not 
considered a federal contractor based on this fact alone. 


What Prompted this Change by the OFCCP? 

The OFCCP’s policy change regarding the scope of its juri.sdiction is hugely significant for our 
nation’s hospitals. Despite the potential impact of the agency’s current agenda, no changes in 
the structure of the federal health benefit programs or the law occurred that could have prompted 
this change. 

While ongoing modifications to the TRICARE and FEHBP programs occur frequently, the basic 
structure of these programs, including the presence of managed care components in the offered 
plans, have existed for decades. The Military Health System has included managed care 
components since at least the 1980s.'’ Indeed, the TRICARE program itself was implemented in 
1995 to improve health care delivery to beneficiaries “primarily through managed care support 
contracts. , The basic “triple option benefit’’ of TRICARE, providing the choice between 
three types of plans, two of which are managed care-type plans, remains substantively the same 
today as when first implemented. Managed-care options also have been included within the 
FEI IBP since its inception, with a proliferation of different types of managed care plans in the 
1990s. The model of the FEiHBP, in which government subsidized premiums are used to 


’ Drp’ i’ Oi- Dri'i Nsn, MBS Hlstory, http://www.health.mil/About_MHS/History.aspx (last visited Sept. 
20, 2013). 

60 Fed. Reg. 52,095, 52,095 (Oct. 5, 1995) 
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purchase competing private plans, has not changed for decades. Managed care plans such as 
PPOs and HMOs were offered in the FEHB at least as early as 1 998, and continue to be offered 
today 

Similarly, with respect to legislative changes, nothing explains the OFCCP’s new agenda. Other 
than NDAA, which restricted the scope of federal contractors for TRICARE providers, the 
statutory law defining contractor status has not substantively changed for decades. The last 
significant change in the taw in this area occurred in 1 977, when the Federal Grant and 
Cooperative Agreement Act of 1977, 'i\ U.S.C. §§6301 el seq. (the Grant Act) was passed to 
provide agencies guidelines for how to classify the relationships between the government and 
federal fund recipients. 

Even though no substantive changes in the federal programs or applicable law have occurred that 
could explain the shift in the OFCCP’s position of its own jurisdiction, the agency’s recent 
assertion of jurisdiction over hospitals participating in TRICARE, FEHBP and Vtedicare 
represents a sea change for which no precedent exists. In fact, under both the Bush 
Administration (2000 - 2008) and the Clinton Administration (1992 -- 2000), the OFCCP 
consistently excluded contractor status from being based on FEHBP and Medicare participation 
by hospitals. 

In the AHA’s view, the OFCCP’s new agenda is not a good faith interpretation of congressional 
intent nor faithful abidance by the law. Rather, it represents an aggressive land grab by OFCCP 
aimed at a wholesale e.xpansion of its jurisdiction over our nation’s hospitals, which is both 
inconsistent with the positions taken by the federal agencies administering the health benefit 
programs at issue and without advance notice to, or agreement by, the participating hospitals. 


There is No Basis in the Law for the OFCCP’s Changed Position 

The OFCCP’s assertion ofjurisdiction over health care providers that participate in these 
programs has no basis in law and is inconsistent with the position taken by the very agencies 
responsible for administering these programs. For more than 25 years, the 0PM, the agency 
responsible for administering FEHBP, has expressly provided through its regulations that direct 
health care providers are not federal subcontractors,* For more than 1 0 years, the OFCCP has 
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See Omnibus Consolidated and Emergency Supplemental Appropriations Act 1999, Pub. L. No. 105-77, 
1 1 1 Stat. 1465 (Oct, 21 , 1998) (excluding from certain coverage requirements Personal Care's HMO); National 
Defense Authorization Act for Fiscal Year 2000, § 703, Pub. L. No. 106.65, 113 Stat. 512, 682 {Oct. 5, 1999) 
(directing the Department of Defense Secretary to review coverage offered by at least 10 of the most subscribed 
private health plans under the FEHBP, “at least 5 of which shall be mimaged care organizations”). 0PM, 
HnALTHCARB, http://www.opm.gOv/healthcare-insurance/healthcare./ (last visited Sept. 20, 2013). 

See 48 C.F.R. § 1602. 170-15 (“Subcontractor means any supplier, distributor, vendor, or firm that 
furnishes supplies or services to or for a prime contractor or another subcontractor, except for providers of direct 
medical services or supplies pur.suam to the Carrier \s health benefits planC (emphasis added). 
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acquiesced to that interpretation, even issuing a policy directive reiterating its validity.’ As a 
result, for decades, numerous health care providers have entered into contracts to provide care 
for federal employees under the well-founded assumption that they were not federal contractors. 

Similarly, interagency conflict exists with the DOD due to the OFCCP’s assertion of jurisdiction 
over TRICARE participants. Like the OPM, the DOD has explicitly exempted TRICARE 
providers from federal subcontractor status. Through its ow'n regulations, the DOD has 
designated TRICARE reimbursements as a form of federal financial assistance, which does not 
constitute a federal contract subject to OFCCP regulations.'" 

The OFCCP’s new agenda conflicts directly with the longstanding regulations of the OPM and 
the DOD. Each executive agency should not be free to construct its own definitions of who is 
and is not a “federal contractor.” instead, uniform statutory criteria should be applied to avoid, 
as here, conflicting administrative interpretations of federal contractor status. In fact, Congress 
in the Grant Act expressly laid out those statutory criteria." 

Under the Grant Act, TRICARE, FEHBP and Medicare reimbursements do not qualify as federal 
“procurement contracts” but instead are forms of federal financial assistance. Under the Grant 
Act, a procurement contract exists where the principal purpose of the relationship is to acquire 
“property or services for the direct benefit or use of the United States Government.” Clearly, 
health benefit plan reimbursements are not for the direct benefit or use of the government. 
Instead, common sense and the language of the relevant legislation establishes that, literally, the 
“beneficiaries” of TRICARE are the service members, veterans and eligible dependents who 
receive medical services - that is, the benefits of the program. Likewise, the “beneficiaries” of 
FEHBP are federal employees, retirees and their families. These arrangements are analogous to 
Medicare, where the government makes payments to hospitals for the benefit of “that portion of 
the public entitled to Medicaid or Medicare coverage.” The OFCCP’s attempt to differentiate 
the FEHBP and TRICARE programs from those understood to constitute federal financial 
assistance, on the basis of “managed care” versus “fee-for-service” arrangements, is not 
supported by the Grant Act or any other legislative act. 

In fact, the OFCCP appears to be largely ignoring congressional directives for establishing 
federal contractor status. While the agency certainly has the authority to apply its own 


^ See OFCCP Policy Directive, 262 (Mar. 1 7, 2003) (clarifying that “health care providers having a 
relationship with FEHBP participants are not covered under the OFCCP’s programs based solely on that 
relationship”). 

See 32 C.F.R. § 56. 7(b)(21) (pursuant to Section 504, designating payments under Title 10, Chapter 55 
of the United Slates Code as federal financial assistance); TRICARE Opbr.ations Manual atchaNGF. I08,ch. 1, 
sec. 5. para. 5.1 (all hospitals “determined to be authorized providers under TRICARE are subject to the provisions 
of Title Vt”) (updated Sept. 19, 2013). 

* ^ See 3 J U.S.C. §§ 6301-6305. The OFCCP itself has previously relied on the Grant Act to differentiate 
between recipients of federal financial assistance and the two categories of payees, when it applied Grant Act 
criteria to determine that a Fire Department was a recipient of federal financial assistance, not a contractor subject to 
its jurisdiction. Sec Pariridge v. Reich, 141 F.3d 920 (9th Cir. 1998). 
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regulations, it must do so within a statutory grant of authority. Congress has repeatedly 
exercised its right to determine who is and is not a federal contractor,’’ and Section 71 5 of the 
NDAA is only one of the more recent examples of Congress doing so. Unfortunately, rather than 
accept this legislative direction that hospitals participating in TRICARE should not be 
considered federal contractors, the OFCCP expended considerable litigation energies seeking to 
explain to the ARB why a statutory directive did not override the agency’s own regulation. The 
result has been years more of litigation against Florida Hospital, with a case that is now back 
before an .ALJ nearly five years after it was originally filed. The length, scope and expense of 
the lawsuits against hospitals providing care to federal employees, service members and their 
families is an incredible waste of resources, both for the government and for the hospitals. 


This Is Not An Issue Of Compliance With Nondiscrimination Laws But 
Rather, With The Significant Burden Imposed By The Regulatory 
Scheme 

Numerous legal obligations and regulatory burdens flow from a finding that an entity is a federal 
contractor. The Department of Labor, for instance, enforces seven laws that apply to federal 
contractors, including Executive Order I 1246, Section 503 of the Rehabilitation Act {Section 
503), the Vietnam Era Veterans' Readjustment Assistance Act of 1974 (VEVRAA) , the Davis- 
Bacon and Related Act, the McNamara O ’Hara Service Contract Act, the Walsh-fleaiey Public 
Contracts Act, and the Contract Work Hours and Safely Standards Act (Title 1), many of which 
have extensive data collection and affirmative action requirements. These substantial, and in 
many instances duplicative regulations, are costly and burdensome for hospitals to implement, 
diverting desperately needed resources from patient care. 

Current Regulations Affecting Hospitals. Already, hospitals are subject to myriad laws and 
regulations. Dozens of federal entities have authority to regulate hospitals, subject to little or no 
coordination, and at least 10 of these agencies have jurisdiction over hospitals with respect to 
workforce issues alone, including but not limited to the Equal Employment Opportunity 
Commission, the National Labor Relations Board, the Occupational Safety and Health 
Administration, and the Office of Civil Rights at the U.S. Department of Health and Human 
Services. Hospitals are additionally subject to extensive regulation at the state and local level, 
including by licensure agencies, state Medicaid programs, boards of medicine, attorneys general, 
and state labor and employment agencies. 

In part as a result of such extensive regulation, hospitals spend more than 20 percent of their 
revenues on administrative costs. The costs facing hospitals are only expected to increase with 
the implementation of significant, multi-stage compliance obligations under the Patient 
Protection and Affordable Care Aci and other recent legislative reforms. The obligation to meet 
evolving federal requirements for implementation of electronic health records (EHR) is further 
straining the budgets of cash-strapped hospitals. For example, beginning ne.xt year, Medicare- 


See Grant Act. .3! U.S.C. §§6301; Vietnam Era Veterans' Readjustment Assistance Act of 1974, as 
amended, 38 U.S.C, § 4212, 
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participating hospitals that have not implemented an EHR system meeting certain objectives will 
be penalized with reduced reimbursements on all Medicare claims. Eventually, the widespread 
adoption of EMRs has the potential to save time and improve treatment outcomes. Implementing 
an EHR system, however, can cost a hospital betw'een $20 million and $200 million, depending 
on the organization's size. Even hospitals that already have EElRs in place may face costs as 
high as $10 million to upgrade their systems in accordance with federal requirements. 

Importantly, each dollar spent on administrative costs is money that cannot be used to fulfill a 
hospital's primary mission; that is, providing quality patient care. In an environment where costs 
are high and capital is scarce, hospitals should not be required to divert additional funds toward 
complying with the OFCCP's extensive and costly regulatory scheme. This is particularly true 
where, as here, the agency has not demonstrated a particular need to impose upon hospitals 
affirmative action obligations that go significantly further than the antidiscrimination laws that 
already apply to ail employers, including Title Vll of the Cm/ Rights Act of 1964, 42 U.S.C. § 
2000e et seq., t\vi Americans with Disabilities Act, 42 U.S.C. § 121 i 1 et seq., the Uniformed 
Services Employment and Reemployment Rights Act, 38 U.S.C. § 430 1 et seq., and numerous 
state and local laws and regulations. 

OFCCP Regulatory Burdens. The OFCCP estimates that each designated federal contractor 
will spend an average of 1 03. 1 8 hours per year complying with the agency’s affirmative action 
requirements. The agency significantly underestimates its burden obligations imposed on 
government contractors. 

Hospitals already subject to the OFCCP’s jurisdiction as federal contractors report that they 
spend significantly more time complying with the agency’s demands than estimated. For 
example, the OFCCP estimates that a contractor will spend an average of 33.7 hours each year 
conducting an update of its required Affirmative Action Plan (AAP). By contrast, St. Jude 
Children's Research Hospital offered congressional testimony that, as a federal contractor, the 
hospital spends more than 500 hours (or $58,000) per year updating and maintaining the goals of 
its AAP.'* This time includes compiling the raw data for the AAP and submitting it to an outside 
consultant to create a plan. The hospital then spends additional hours reviewing the plan and 
taking steps to implement it. 

These meticulous steps arc not only required by the OFCCP but are also increasingly important 
as the agency becomes more aggressive in conducting compliance reviews. Indeed, St. Jude 
estimates that the number of hours that it spends updating its AAP rises to as many as 1,000 
hours during an audit year — time that may be spread over a period as long as eight months. 
Contractors can be audited every two years. This process can be so burdensome that employers 
feel that they are “not focused on providing a fair and diverse workplace, but instead [on] 
surviving [their] next audit." 


Reviewing the Impact of the OFCCP Program's Regulatory & Enforcement Actions: Hearing Before the 
Snhcoinm. on Health, Empt, Labor Pensions, Comm, on Educ. dc the Worhforee, i 12th Cong. 2".f (2012) 
(prepared Testimony of Dana C. Bottenfield, St. Jude Children's Research Hospital), available at 
http://cdworkforce.house.gOv/iiploadedfiles/04.18.12_bottenfield.pdf, 
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Costs of compliance with OFCCP regulations will be further increased by the implementation of 
recently issued regulations that impose new documentation requirements on federal contractors 
and require them to set hiring benchmarks and utilization goals for, among others, individuals 
with disabilities. Specifically, federal contractors must now, on an annual basis, document: (I) 
the number of applicants who self-identity' as individuals with disabilities, or who are otherwise 
known to be individuals w'ith disabilities; (2) the total number of job openings and total number 
of Jobs filled; (3) the total number of applicants for all jobs; (4) the number of applicants with 
disabilities hired; and (5) the total number of applicants hired. These computations and 
comparisons must be maintained for a period of three years, and made available to the OFCCP at 
its request. Contractors are subject to enforcement action if they fail to set these goals, and if 
contractors fail to meet them, they will be required to take specific and detailed steps to develop 
action-oriented programs designed to correct any identified “problem areas.” The OFCCP has 
estimated that implementing these new regulations alone could cost the economy more than $1 
billion,'^ 

In addition to monitoring the implementation of affirmative action plans, OFCCP jurisdiction 
entails other significant tasks and associated costs. For example, federal contractors must 
regularly monitor the availability of women and minorities in their respective recruiting areas, 
implement “job outreach initiatives,” establish applicant flow' procedures, install costly computer 
programs to respond to OFCCP information requests, and, most recently, be prepared to respond 
to extensive agency audits and associated litigation threats regarding the appropriateness of their 
compensation system and procedures. Indeed, recent OFCCP initiatives in the latter area have 
resulted in the imposition of new compensation comparator requirements in undefined and ever- 
changing job groupings.'* 

Hospitals Are Being Faced with Increasingly Dieficult Choices 
Regarding Whether to Provide Services to Military and Federal 
Employees 

With the imperative for health care providers to do more with less, hospitals will be forced to 
make difficult choices related to patient care ifthe OFCCP’s agenda is allowed to continue. On 
the one hand, hospitals may choose to continue to provide care for service members and other 
federal employees, expending the significant additional resources necessary to comply with the 
OFCCP’s complex regulatory scheme. Hospitals choosing this option will find their ability to 
offer services to patients, including service members and their families reduced, as they are 


' See OFCCP Final Rule to Improve Job Opportunities for Protected Veterans, Regulatory Procedures and 
Burden Analysis (estimating first-year costs in a range of $177,296,772 to $483,560,138, and recurring costs in 
subsequent years of Si 20,386,058 to $347,617,359) 

http;//\vww.dol.gov./orccp/regs/compliance/vevraa/vevraa_regu!atory_procedures_qa 508c.pdf; OFCCP Final Rule 
to Improve Job Opportunities for individuals with Disabilities, Regulatory Procedures and Burden Analysis 
(estimating first-year costs in a range of $349,510,926 to $659,877,833, and recurring costs in subsequent years of 
$162,371,816 to $395,258,387), available at 

http;.//www.dol,gov,''ofccp/regs/compliance/section503/503_regulation procedures _qa_508c.pdf. 

See OFCCP Policy Directive, 307 (Feb. 28, 2013), available at 
http;//www.doi.gov/ofccp, regs/comp!iance/directives/dir307.htm. 
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forced to divert their money and labor aw'ay from patient care to comply with paperwork burdens 
and regulatory costs. 

On the other hand, certain hospitals may decide to opt out of federal assistance programs, such as 
TRICARE or FEHBP, limiting the health care options available to service members, federal 
employees and their families. The DOD already has recognized and reported a trend that fewer 
health care providers are accepting new TRICARE participants,'’’ 

As a third option, hospitals may choose to continue to offer services to service members and 
federal employees, but object to the OFCCP’s assertion of jurisdiction. Hospitals deciding to 
challenge the agency’s assertion of jurisdiction, however, run the substantial risk of being caught 
up in seemingly endless and costly litigation battles with the OFCCP, as the Florida Hospital 
and UPMC Brackhek caseti illustrate. 


Conclusion 

In the end, the delivery of patient care, whether provided as part of a fee for service or managed 
care contract, should not be deemed to be a federal contract. Rather, hospital participation in 
federally funded health care programs, including TRICARE, FEHBP and Medicare, should 
remain designated as federal financial assistance excluded by Congress from OFCCP jurisdiction. 

Given that the OFCCP does not appear to be prepared to revert to the simple and understandable 
jurisdictional standards that the agency had in place for many year.s, legislation should be 
adopted that would clarify these jurisdictional standards. Legislation should be enacted 
providing that the OFCCP may not treat health care providers as federal contractors based on 
their delivery of health care services provided to individuals covered under TRICARE, FEHBP, 
or other federally funded health care benefit plans. The OFCCP's recent actions have indicated 
that such direct and unequivocal direction from Congress is necessary to stop its jurisdictional 
overreach. Anything less direct may risk falling victim to the OFCCP’s interpretive gymnastics, 
similar to the OFCCP’s re.sponse to Section 715 of the NDAA, 

We look forwarding to working with this subcommittee to address the real concerns our nation’s 
hospitals face due to the expansionist jurisdictional agenda of the OFCCP. 


Dep’t of Defense, GAO Report, J 3-364, TRICARE Multiyear Surveys Indicate Problems with Access to 
Care for NonenroHed Beneficiaries (Apr. 20 1 3), available at hUp;.//\vw\v.gao.gov/assets./'660/653487.pdf. 
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APPENDIX A 

DESCRIPTIONS OF TRICARE, FEHBP, AND MEDICARE 

TRICARE. TRICARE is a health care program that is part of the Military Health System, which 
provides health services support to the nation’s military.'’ TRICARE covers care provided 
directly in more than 400 military treatment facilities, and care “purchased” through civilian 
providers and institutions.'* The first version of TRICARE was enacted in 1956 and authorized 
the DOD to contract with civilian healthcare plans to provide healthcare services to active-duty 
and retiree members of the military and their dependents."' In 1966, these benefits were 
extended to retired military personnel, their families, and certain surviving family menibers.“" 
This early version was called the Civilian Health and Medical Program of the Uniformed 
Services (CHAMPUS).’' In response to escalating costs and general beneficiary dissatisfaction 
with CHAMPUS, the DOD initiated a program in the 1 980s called the CHAMPUS Reform 
Initiative (CRl) to provide more options to beneficiaries in their military healthcare choices.*" 
The CRl was one of the first programs to offer managed care options as part of the CHAMPUS 
program.** After the CRl proved successful, it was extended nationwide and renamed as 
TRfcARE in the 1990s.*'' 

Today, TRICARE is managed by the TRICARE ManagemeM Activity (TMA).** The TMA is 
organized into four geographic regions, and has partnered with a regional contractor in each 
region to maintain a network of health service providers to support beneficiaries,**’ .A network 
provider is a health care provider that contracts with a TRICARE regional contractor, and agrees 
to submit claims on behalf of beneficiaries and to accept the TRICARE allowable charge for 
health services provided to beneficiaries.*' Providers submit claims to the regional contractor, 


' * DOD Riiport ro Congress, supra note .t, at 4. 

' * DOD Report ro Congress, .supra note .1. at 1 . 

Dependents' Medical Care Act, Pub. L. No, 84-569, 70 Stat. 250 (1956) (current version at 10 U.S.C. § 
1071 { 2012 )). 

Military Medical Benefits Amendments of 1966, Pub. L. No. 89-614, 80 Stat. 862 (1966) (current 
version at 10 U.S.C, § 1071 (2012)), 

*' 32C,F.R. pan 199(1986). 

** Dep’t 01 ' Di'pense, MUS History, liltp;//www.health,iTiil/About_MHS/H!Story.aspx (last visited Sept. 
20, 2013). 

*' 32C.F,R. § 199.17(2012), 

Df.-P’T OF Dr:F[':NSR, TRICARE: About Us, http://ww'\v.tricare.mi!/Weicome/AboutUs.aspx (last updated 

Aug. 2, 201.3). 

•>(y 

Id. The regional contractors are as follows: North Region, Health Net Federal Services, LLC; South 
Region, Flumana Military, a division of Humana Government Business; West Region, United Healthcare Military & 
Veterans; and Overseas Region, International SOS. 

TRICARE Opcrations M.anual.atchangr 108, ch. 5, sec. 1, para. 2.3 (updated Sept. 19. 2013). 
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and the regional contractor makes government-funded reimbursement payments directly to the 
provider,"* 

Health care providers that receive “federal financial assistance” must operate without 
discrimination based on race, color, national origin, or disability under statutes including Title VI 
of the Civil Rights Act of 1964 (Title VI) and Section 504 of the Rehabilitation Acl of 1973 
(Section 504).** The DOD has designated TRICARE reimbursements as a form of federal 
financial assistance.™ More generally, the DOD has stated that any program or activity that 
provides “services, financial aid, or other benefits to individuals” is a form of federal financial 
assistance.'’' 

TRICARE covers active duty service members and retirees of the seven uniformed services, their 
family members and survivors, and National Guard and Reserve members and their families.** 
For the 2013 fiscal year, TRICARE is projected to cover 9,63 million total beneficiaries, and to 
have 477,891 network individual providers in the purchased care system.** The total cost of the 
TRICARE program is estimated to be approximately $50 billion for 2013, including $16 billion 
for private sector purchased care alone, or approximately 7,1 percent of total DOD 
expenditures.*’ 

TRICAREl offers more than 10 health plans to its beneficiaries, but each of these plans is based 
on some combination of benefits found in three primary options: TRICARE Standard, TRICARE 
Extra, and TRiCARE Prime.** TRICARE Standard is the successor to CHAMPUS and allows 
beneficiaries to see whichever provider they choose, but requires them to pay an annual 
deductible and cost share (co-insurance) for service provided.** 

TRICARE Extra is an option that operates similar to a Preferred Provider Organization (PPO),** 
Beneficiaries who obtain care from network providers pay the same deductible as under 

** TRICARE Rf.imburskment Manual ATCiiANor 89, ch. I, sec. I, paras. 2.1 &2.2(updated Sept. 19, 

201.'5). 

ig 

*■ Civil Rights Act of 1964, Title VI, 42 U.S.C. § 2000d (prohibiting program or activity discrimination 
based on race, color, or national origin); Rehabilitation Act of 1973 § 504, 29 U.S.C, § 794 (same for disability). 

See supra note 10 and accompanying text. 

32 C.F.R. ^ 195.2(e) (pursuant to Title Vi of the Civil Rights Act of 1964, defining programs or 
activities deemed to constitute federal financial assistance). 

Di-p't oi-' Dni'j'NSH, TRiCARE: Ei.igibiuty, hup://w\vw.tricare.mil/Welcome/E!igibiiity.aspx (last 
updated Aug, 2, 2013). 

DOD Rl-:port to Congress, supra note 3, at 9. 

** hi at 17-18. 

** Id at 4. 
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TRICARE standard, but their cost share is reduced by 5 percent and the network provider files 
the claim on the beneficiary’s behalf.^® 

TRICARE Prime is another managed care option, but operates like a Health Maintenance 
Organization (HMO).’^ Enrollces choose or are assigned a primary care manager who helps 
manage the patient’s care and arranges for necessary specialty provider services.**” Enrollees can 
obtain care from providers other than through their primary care manager, but must pay a 
significantly higher deductible and cost share than under TRICARE Standard to do so,*" 

The Federal Employees Health Benefits Program (FEHBP). The FEHBP was created in 1960 
to provide healthcare access to federal civilian employees and is administered by the OPM.**” 

The OPM seeks to prov ide a wide range of health plan options to federal employees.*'"’ In so 
doing, the OPM contracts with private plan carriers to provide access to healthcare,*'*' Carrier, as 
defined by the OPM, refers to all entities with which the OPM contracts, including HMOs and 
more traditional health insurers,*"* Each year the OPM and the plan carrier negotiate the rates 
paid to the carrier.*'” This rate is paid through amounts withheld from beneficiaries’ paychecks, 
plus a government contribution of up to 75 percent of the total premium.*'^ Each plan carrier is 
responsible for reviewing and paying claims from beneficiaries and providers filed under the 
plan.'* Managed care plan carriers such as PPOs and HMOs then contract with health providers 
in an effort to reduce costs and improve quality of care.'” 


" hi 

'■ Federal Employees Health Benefits Act of 1959, Pub. L. No. 86-382, 73 Stat, 708 (1959); 5 C.F.R. part 
890. See OPM, Healthcare, hltp://vvww. opm.gov/heaithcare-insurance/heaithcare/ (last visited Sept. 20, 2013) 
(describing FEHBP); 52 Fed. Reg. 16,032, 16,033 (May I, 1987) (“OPM . . . contracts as an employer for health 
benefits on behalf of Federal employees,”). 

*’’ 76 Fed. Reg. 38,282, 38,284 (June 29, 2011). 

44 

OPM Carrier Handbook 3, available at http://www.opm.gov^ealthcare- 
insurance/heaithcare/carriers/reference/carrier-handhook.pdf (last revised Mar. 2003), 

'*48 C.F.R, ij 1602.170-1. 

46 

OPM Carrier Handbook, supra note 44, at 35. 

Id. at 35-46. 

'* 5 C.F.R. § 890.105, 

49 

See OPM, Beneitts Administration LetterNo. 96-402 (Sept, 10, 1996), available at 
http://www.opm.gov/retirement-services/public3fions-forms/benefits-administration-letters/1996/96-402.pdf. 
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The 0PM 's benefit contracts are considered federal acquisitions and are thus subject to the 
Federal Acquisition Regulation (FAR).’® The OPM has the authority to implement FAR as it 
relates to the FEHBP to accommodate “the practical realities associated with the unique nature of 
health care procurements.’”' Pursuant to this authority, in 1987 the OPM promulgated the 
Federal Employee Health Benefits Acquisition Regulation (FEHBAR).’"’ As part of this 
regulation, and to address concerns from a number of carriers, the OPM defined “subcontractor” 
to exclude “providers of direct medical services or supplies pursuant to the Carrier’s health 
benefits plan.”'” According to the OPM, the subcontractor definition was added to clarify 
application of the regulation and because the OPM did not intend to review the records and 
approve each entity with which its plans contract.’"' 

The FEHBP is "the largest employer-sponsored group health insurance program in the world, 
covering more than 8 million federal employees, retirees, former employees, family members 
and former spouses.”’’ Almost 300 health plans are offered through the FEHBP, each with a 
.separate provider network.’'’ The total annual cost of the FEHBP is $43 billion.” 

The plans provided under the FEHBP vary, including fee-for-service plans, PPOs and FlMOs.’* 
Under the fee-for-scrvice plans, the plan reimburses the beneficiary or the health care provider 
for the cost of care, but the beneficiary is not limited in the providers he or she may choose to 
see.’® All of these plans require pre-certification to admit patients to a hospital and 
preauthorization ofeertain procedures.*’® Some plans include a PPO, which allows the 
beneficiary to lower his or her out-of-pocket expenses by going to an in-network provider.” 


Sen generally C.F.R, ch. 16. 

” 48 C.F.R. § 1601.30l;.sei,'a/.TOiVt §§ 1601.101(b), 1601.103; 52 Fed. Reg. 16,032, 16,037 (May 1, 

1987). 

See 48 C.F.R. ch. 16. 

” 48 C.F.R. § 1602.170-15. See 52 Fed Reg. at 16,032. 

52 Fed. Reg. at 16,033, 16,035, 

” OPM, FEHB Program Handbook, “Introduction”, available at http://\vww.opni,gov/healthcare- 
insurance/heaitiicare/rererence'maierials/#ur!=FEHB'Handbook (last visited Sept. 20, 2013) [hereinafter FEHB 
HandbookJ. 

OF^M Patii-nts’ Bii.i. of Rights, http;//w\vw.opm.gov/healthcare-insurance/healthcare/reference- 
materiais/#ur!=BiM-of-Rights (last visited Sept. 20, 2013); OPM, Guide to Fh'DERAL Benefits 10 (2013), avaUahls 
at http;.//w'W’W.opm.gov/iiealthcare*insurance/healthcare/plan-information/guide/2013'guides/70-l.pdf. 

OPM, FEHB Fact Shit-T (2012), available at http;//\vvvw.opm.gov/healthcare-insurance/open- 
season/resoiirces/factsheet.pdf. 

FEHBP Handbook, supra note 55, “Health Plans.*’ 

Id. 

kt 
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Under the HMO plans, beneficiaries must choose a primary care physician who coordinates care 
and pre-certification of admission to hospitals and preauthorization of procedures/’" Health care 
is provided on a prepaid basis through designated providers within the HMO’s geographic 
service area/^ Some fee-for-service and HMO plans also provide a point-of-service option, 
which allow's beneficiaries the option of going to a provider outside the plan’s network to obtain 
care, in exchange for an increased deductible and cost share payment.'’” 

Medicare. The Medicare program was first enacted in 1935 and provides health insurance 
benefits for individuals age 65 or older and certain disabled individuals.'’"' The administration of 
the Medicare Program is delegated to the Administrator of the CMS.'’'’ The C.MS establishes, 
maintains, and administers agreements with state agencies, service providers, and other 
intermediaries in administering the program.” These intermediaries enroll providers into the 
Medicare program, process Medicare claims, and contract with and make payments to health 
service providers.'’* Participating health service providers generally agree to submit claims on 
behalf of beneficiaries, to accept the Medicare-approved amount as full payment for covered 
services, and to bill beneficiaries only for their deductible and coinsurance amount.'’" 

In 2012, Medicare covered about 50.7 million people, about 27 percent of whom were enrolled 
in Part C private health plans that “contract with Medicare to provide Part A and Part B health 
services.”^'' As of February, 20 1 3 there were 447 Medicare Advantage plans, including 298 
HMOs, 135 total PPOs, and 14 private fee-for-service plans."' Total Medicare expenditures in 
2012 were $574.2 billion."" 


“W. 


Social SecurityActof l935,Pub. L. No. 74-27 1 . 49 Slat. 620(Aug. 14, 1935); 42 U.S.C. § 1395c. 

CMS, MnnicARE General Information, Ei.ioihility and Entitlement Manual (Pub. 100-01), ch. 
1 , para. 20 (rev. Oct. 26, 2012), available at htlp://www. cms.gov/Regulations-and- 
Guidance/Guidance/Manuals/Dovvnloads/ge 1 0 1 cO 1 .pdf [hereinafter CMS Pub. 1 00-0 1 ], 

Id ch. I. para. 30.1; CMS, Medicarr M,^NAO^D Carg Manual (Pufi. 100-16). ch. 11 (rev. Jan. 7, 
2011), available at hltp://w\v\v. cins.gov/Reguiations-and-Guidance/Guidance/Manuals/Downioads/mc86c01. pdf. 

CMS Pub. 100-01, supra note 66, ch. 1, paras. 40, 50. 

6D 

MEDiCARE.GOV. KEEPING Co.STS DOWN WITH ASSIGNMENT, http;//ww\v.medicare.gov/your-i'nedicare- 
costs/part-a-costs.'as.signment/costs-and-assignment.html (last visited Sepi. 20, 2013). 

20 1 3 Annual Report oi- 'niE Boards of Tru.stees of The Federal Hospital Insurance and 
Federal Supplementary .Medicare Insurance Trust Funds 6, available m 
http://dovvnloads.cms.gov./files/TR20i 3.pdf [hereinafter 2013 Medicare Repori ]. 

Medicare Pa y.ment .Advisory Commission, A Databook: Healthcare Spending and the 
Medicare Program (June 2013), pg. 156, available at 
hltp:,'V\vww.medpac.gov,Mocuments/Jun i3DataBookEntireReport.pdf. 

""2013 Medicare Report, .tupra note 70, at 6. 
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Medicare Part A provides protection against the costs of hospital, related post-hospital, home 
health service, and hospice care.^'’ Part B is a voluntary supplemental insurance program, with 
government-subsidized premiums paid by enrollees, and helps pay for medically necessary and 
preventive services. ''' Part C, also known as Medicare Advantage, was created in 1997 to 
provide enrollees with more health plan choices.’^ A Medicare Advantage plan may be a 
traditional fee-for-service plan or a managed care plan, including but not limited to HMO and 
PPO plans.’*’ Part D was added in 2006 and is a voluntary prescription drug benefit program, 
also with government-subsidized premiums paid by enrollees, for individuals entitled to benefits 
under Part A, or enrolled under Part B or Part C, or as a standalone benefit plan.” 


”42U.S.C. §§ i395c- I395i-5. 

42 U.S.C. §§ I395j - 1395W-5. 

Balanced Budget Act of 1997, Pub. L. No. 105-33, 1 1 1 Stat. 251 (Aug. 5. 1997). The Program under 
Part C wait originally called Medicare+Choice, but wa.s later renamed Medicare Advantage with the amendments 
from the Medicare Prescription Drug, Improvement, and Modernization Act of 2003, Pub. L, No. tOS-173, 117 Stat, 
2066 (2003). 

42 U.S.C. § 1395W-2 1(a)(2). 

” 42 U.S.C. §§ 1395W-101 - I395w-I04. Part D was added by the Medicare Prescription Drug, 
Improvement, and Modernization Act of 2003, Pub. L. No. 108-173, 117 Stat. 2066 (2003). 


18 



87 


Chairman Walberg. Thank you. 

And I thank all of the panelists for your testimony. Give us a lot 
to work with in our questioning. 

And before I recognize my colleagues for their 5 minutes of ques- 
tioning, without objection, I ask that this letter from the Associated 
General Contractors of Americas addressing their concerns with 
the regulations be inserted in the record. 

[The information follows:] 
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PAUL W. DIEOfRlCH, President 

ALAN L. lANOes, Senior Vice President 

CHARLES 1. GRECO. Vice President 

WM, BRIAN BURGETT, Treasurer 

STEPHEN E, SANOHERR, Chief Executive Officer 

DAVID LUKFNS, Chief Operating Officer 


AGC of America 

I ! il. ASS< KflAriiD CLNfR/\L CONIKAC !'{ )KS OI AMERK A 
Quality People. Quality Projects. 



December 4,2013 

The tlonorable Tim Walberg 
Subcommiltee on Workforce Protections 
Committee on Education and the Workforce 
U.S. House of Representatives 
W'ashington, DC 20515 

Re: Examining Recent Actions by the Office of Federal Contract Compliance Programs 

Dear Chairman W'atberg: 

On behalfof the Associated General Contractors of America (.AGC), 1 want to thank you for holding a 
hearing "Examining Recent Actions by the Office of Federal Contract Compliance Programs." AGC is 
concerned that new federal contractor rules on affirmative action for certain veterans and individuals 
with disabilities were finalized despite a lack of federal data showing the rules are even needed. 

A 2012 analysis of eight years of the most recent federal enforcement data found that only 0.02 percent 
of ail federal contractors could be seriously suspected of discriminating against veterans or the disabled. 
In their effort to counter non-existent employment challenges, the administration developed the two 
rules that require federal contractors to take extensive measures to combat discriminatory practices the 
federal government already knows barely exist. 

While the goals and objectives of the two rules are something that AGC supports and our members 
already meet, the regulations are unneeded. The Administration claimed these rules were necessary to 
address higher rates of unemployment among veterans and the disabled. Yet federal employment data 
shows that the annual average unemployment rate was lower for every category of veteran covered by 
this rule than the nonveteran unemployment rate. The onl)’ exception was the unemployment rate for 
"Gulf War era 11” veterans which was slightly higher than for nonveterans (9.9 percent vs. 9.0 percent), 
likely because they returned to the work force during a protracted economic downturn. Federal data also 
shows that veterans of all ages are already more likely to be employed by construction firms than are 
non-veterans and indicates that people with disabilities (6.2 percent) are as likely to be employed in 
construction as people without disabilities (6.3 percent). 

Given the lack of discrimination to justify these new measures, while some changes were made in the 
late stages of the regulatory rule-making process to lessen the burden on contractors, AGC remains 
concerned about the impact these rules will have on the construction industry. 


Sincerely. 


Senior Executive Director 
(jovernmcnl Affairs 


Enclosure 
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Analysis of Veterans' Unemployment Rates 

Summary 

The Office of Federal Contract Compliance Programs (OFCCP) has proposed regulations that it states would 
strengthen the affirmative action provisions of the Vietnam Era Veterans' Readjustment Assistance Act of 1974 
(VEVRAA), as amended, on behalf of four categories of protected veterans: (1) special disabled veterans; (2) veterans of 
the Vietnam era; (3) veterans who served on active duty in the Armed Forces during a war or in a campaign or 
expedition for which a campaign badge has been authorized; and (4) recently separated veterans. 

OFCCP has presented no evidence that veterans are being discriminated against in employment, or that additional 
affirmative action is required, let atone the extremely expensive and disruptive measures OFCCP is proposing. On the 
contrary, unemployment data show that veterans— Including categories of protected veterans— generally have 
comparable or lower rates of unemployment than nonveterans. 

• In 2012, the annual average unemployment rate for all veterans was 7.0%, lower than the 7.9% rate for 
nonveterans. 

• In August 2012, the unemployment rate for veterans with service-connected disability was 6.5% and the rate 
for veterans with disability ratings of 30% or higher was 8.4%, both of which were lower than the 9.0% rate for 
nonveterans. 

• in August 2012, the unemployment rate for veterans of the Vietnam era (plus the small number of Korean and 
Word War II era veterans still in the labor force) was 5.2%, lower than the 9.0% rate for nonveterans. 

• In August 2012, the unemployment rate for veterans of the Gulf War and other wars was 7,0%, lower than the 
9.0% rate for nonveterans. 

• In 2012, the annual average unemployment rate for Gulf War era II veterans (the category that includes all 
recently separated veterans, plus veterans who separated up to 11 years earlier) was 9.9%, slightly higher than 
the 9,0% rate for nonveterans. The rates for veterans aged 18-24 and 25-34 was higher than for nonveterans of 
those ages but this difference may reflect sampling and nonsampling errors in the data and the weak labor 
market, which makes it particularly hard for new entrants to the labor force to be hired. 

The construction industry, In particular, has always sought out and welcomed veterans as employees. A higher 
share of employed veterans than nonveterans work in the construction industry. 

In addition, an analysis in 2012 by The Center for Corporate Equality of data on discrimination complaints that 
have been filed with OFCCP showed there have been virtually no valid complaints about workplace discrimination 
against veterans. Between 2004 and the first half of 2012, federal officials identified only 63 total instances of possible 
discrimination against veterans or people with disabilities among the 285,390 federal contractor establishments over 
which the OFCCP hasjurisdiction. 
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Analysis of Veterans' Unemployment Rates 

The Office of Federal Contract Compliance Programs (OFCCP) has proposed regulations that it states would 
strengthen the affirmative action provisions of the Vietnam Era Veterans' Readjustment Assistance Act of 1974 
(VEVRAA), as amended, on behalf of specified categories of protected veterans. The rationale for affirmative action is 
that, without it, the specified categories would r\ot receive equal treatment, in this case in employment by federal 
contractors. 

OFCCP provides no evidence that any new rules are needed, let alone these proposed regulations, which would 
impose extreme costs, disruption to efficient operations, and risk of liability for employers that are already employing 
protected veterans in proportion to their share of the workforce. On the contrary, unemployment data show that 
veterans— including categories of protected veterans— generally have comparable or lower rates of unemployment than 
nonveterans- 

The proposed regulation is particularly unnecessary In the case of the construction industry. The industry has 
long recruited, hired and retained veterans at higher rates than other industries. 

In lieu of citing relevant evidence, the proposed regulation only asserts: 

Increasing numbers of veterans are returning from tours of duty in Iraq, Afghanistan, and other places around 
the world, and many are faced with substantial obstacles in finding employment upon leaving the service. A 
March 2010 report from the Bureau of labor Statistics found that the 2009 annual average unemployment rate 
for veterans 18-24 years old was 21.1%, compared with 16.6% for non-veterans in that age group, The 
unemployment rate for veterans 25 to 34 years old was 11.1%, compared with 9.8% for non-veterans in that age 
group, ^ 

As a careful reading of Bureau of Labor Statistics (BIS) data shows, OFCCP has made a very selective and 
misleading use of unemployment data. As OFCCP states, “the purpose of the (VEVRAA], as amended, 38 U.S.C, 4212 
(Section 4212), is twofold, First, Section 4212 prohibits employment discrimination against specified categories of 
veterans by Federal government contractors and subcontractors. Second, it requires each covered Federal government 
contractor and subcontractor to take affirmative action to employ and advance in employment these veterans," ^ Even if 
a comparison of unemployment rates between protected categories and others is a valid way of demonstrating the 
presence of employment discrimination or a lack of affirmative action, OFCCP has not provided such a comparison. 


' Federal Register. Vol. 76, No. 80 (Aprii 26, 2011), p. 23358 
^ Ibid., p, 23358 

For more information, contact Ken Simonson at (703) 837-5313 or simonsonk@agc.org. 

Atigust-S, 2013 
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OFCCP and BLS categories of veterans 

The categories specified in the proposed regulation are: "(1) Special disabled veterans; (2) veterans of the 
Vietnam era; (3) veterans who served on active duty in the Armed Forces during a war or in a campaign or expedition for 
which a campaign badge has been authorized; and (4) recently separated veterans."^ As discussed below, the data for 
three of these categories do not show consistently higher unemployment rates, while the sample size for the fourth 
group is too small to allow any valid conclusion. 

BLS posts either monthly or annual average unemployment rates for several categories of veterans, as well as 
nonveterans. As categorized by BLS, 

Veterans are men and women who served on active duty in the U.S. Armed Forces and were not on active duty 
at the time of the survey. Nonveterans never served on active duty in the U.S. Armed Forces. Veterans could 
have served anywhere in the world during these periods of service; Gulf War era II (September 2001-present), 
Gulf War era I (August 1990-August 2001}, Vietnam era (August 1964-Aprii 1975), Korean War (July 1950- 
January 1955), World War II (December 1941-December 1946), and other service periods (ail other time 
periods). Veterans are counted in only one period of service, their most recent wartime period. Veterans who 
served in more than one wartime period are classified in the most recent one. Veterans who served in both a 
wartime period and any other service period are classified in the wartime period."* 

In its monthly employment situation report, BLS provides unemployment rates for nonveterans and veterans 18 
years and over from each of these service periods (Table A-5). On its website, BLS provides unemployment rates by age 
cohort for nonveterans, total veterans and Gulf War era H veterans (Table A-40). In its annual report, "Employment 
Situation of Veterans," BLS provides additional data either for a single month (most recently, August 2012) or as an 
annual average (most recently, 2012), The analysis below relies on the latest annual or monthly data (July 2013 if 
available or August 2012), Rates for veterans and nonveterans are not seasonally adjusted, unlike the "headline" 
seasonally adjusted rate that is widely reported in the media. 

Unemployment rates for ail veterans 

The one piece of data that OFCCP cites is both incomplete and very outdated, reflecting annual averages that 
are nearly four years old. The latest data, for July 2013, were posted by BLS on August 5.^ The rate for all veterans was 
6,4%, compared with 7,3% for nonveterans. The rates for 18-24-year-olds were 17.4% for veterans and 14.1% for 
nonveterans. The rates for 25-34-vear-olds were 6.8% for veterans and 7.7% for nonveterans. The rates for 35-44-year- 
olds were 5,7% for veterans and 5.8% for nonveterans. The rates for 45-54-year-olds were 6.8% for veterans and 5.2% 
for nonveterans, The rates for persons 65 and over was 5.8% for veterans and 4.1% for nonveterans. In summary, in July 
2013, the overall rate for veterans was lower than for nonveterans, as was the rate for one of the two age cohorts cited 
in the proposed regulation {25-34-year-olds). 

In any case, OFCCP provides no rationale for selecting those two age cohorts, which are not closely related to 
the protected categories listed in the proposed regulation. In fact, There are unemployment rates available for groups 
that correspond more closely to the protected categories. Those data do not show any evidence of discrimination. In 
fact, like the overall unemployment rate for veterans, rates for protected categories in many cases are close to, or lower 
than, rates for nonveterans. 


^Ibid.,p. 23359 

** U.S. Department of Labor, Bureau of Labor Statistics, "Employment Situation of Veterans— 2012," March 20, 2013, 
http://www.bis.j;ov/news.release/pdf/vet-pdf. Table 5 

^ U.S. Department of Labor, Bureau of Labor Statistics, “Labor Force Statistics from the Current Population Survey," Table A-40 
(online only), http ;//www. bis, eov/web/empsit/cpseea40.htm. accessed August 5, 2013 

For more information, contact Ken Simonson at (703} 837-5313 or simonsonk@agc.org. 

Augusts, 2013 





Unemployment rates for protected categories 
1- Special disabled veterans 

Under the proposed rules, special disabled veteran means: 

(i) A veteran who is entitled to compensation (or who but for the receipt of military retired pay would be 
entitled to compensation) under laws administered by the Department of Veterans Affairs for a disability: (A) 
Rated at 30 percent or more; or (B) Rated at 10 or 20 percent in the case of a veteran who has been determined 
under 38 U.S.C. 3106 to have a serious employment handicap; or (ii) A person who was discharged or released 
from active duty because of a service-connected disability. (2) Serious employment handicap, as used in 
paragraph {wj(l)(B)) of this section, means a significant impairment of a veteran's ability to prepare for, obtain, 
or retain employment consistent with such veteran's abilities, aptitudes and interests,^ 

Table 6 in the BLS publication "Employment Situation of Veterans-20i2" shows the employment status of 
veterans with different service-connected disability ratings; less than 30%, 30 to 50%, 60% or higher, disability rating not 
reported, without service-connected disability, and presence of disability not reported. The definition of "special 
disabled veterans" under Section 4212 would appear to encompass ail veterans with a 30% or higher disability rating, 
plus an undetermined fraction of veterans with a less than 30% disability rating. 

In August 2012 (the most recent available month), the unemployment rate for veterans with service-connected 
disability was 6.5%.^ The combined rate for veterans with disability ratings of 30 to 50% and 50% or higher was 8.4%.® 
The unemployment rate for all nonveterans age 18 and over was 9.0%.’ In other words, by either measure of disability, 
the unemployment rate that approximates the category "special disabled veterans" is lower than the rate for 
nonveterans, 

2, Veterans of the Vietnam era 

In Table A-S of its monthly employment situation report, BLS reports the unemployment rate for "World War II, 
Korean War, and Vietnam-era veterans." BIS's definition of Korean War era veterans covers those who last served on 
active duty in January 1955, The youngest of these veterans would have been 18 years old in January 1955 and 75 years 
old in August 2012. World War ll-era veterans, defined as those who last served in December 1946, would have been at 
least 83 years old in August 2012. Thus, the veterans in this BLS category who were still unemployed and looking for 
work were almost entirely Vietnam-era veterans. 

The unemployment rate for World War If, Korean War, and Vietnam-era veterans in August 2012 was 5.2%, 
compared with a 9,0% rate for all nonveterans age 18 and over,^° The most recent data are for July 2013, when the rates 
were 6.7% for World War ii, Korean War, and Vietnam-era veterans and 7.3% for nonveterans, “ Again, the data do not 
show that veterans are being discriminated against. 


® Federal Register. Vol. 76, No, 80 (April 26, 2011), p. 23394 
’ "Employment Situation of Veterans— 2012," Table 6 
Author's calculation from data in ibid., Table 6 

’ U.S. Departmer^t of Labor, Bureau of Labor Statistics, "Employment Situation— August 2012," September 7, 2012, 
htLp://bls.eov/news,release/archives/empsit 09072012.pdf. Table A-5 
"Employment Situation of Veterans," Table 6 

U.S. Department of Labor, Bureau of Labor Statistics, "Employment Situation— July 2013," August 2, 2013, 
http://bis.ROv/news.release/archives/empstt 08022013-pdf. Table A-5 

For more information, contact Ken Simonson at (703} 837-5313 or simonsonk@agc.org. 


Augusts, 2013 
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3. Veterans who served on active duty in the Armed Forces during a war or in a campaign or expedition for which a 

campaign badge has been authorized 

BLS does not categorize individuals as to whether they served during a war or in a campaign or expedition for 
which a campaign badge has been authorized. However, BLS does report unemployment rates for "veterans of other 
service periods" than the Gulf and other war eras. By subtracting this category from total veterans, it is possible to 
approximate the Section 4212 protected category. 

In August 2012, Guif and other war era veterans had a combined unemployment rate of 7,0%'^, compared with 
a 9,0% rate for nonveterans. In July 2013, Gulf and other war era veterans had a combined unemployment rate of 
6-4%,^^ compared with a 7.3% rate for nonveterans. Once again, the data do not show that veterans are being 
discriminated against, 

4. Recently separated veterans 

Recently separated veterans are veterans who completed service within the previous 12 months. All such 
veterans since late 2002 would be included in the BLS category of Gulf War era ii veterans, which covers veterans whose 
service ended in October 2001 or later. But that BLS category now covers far more veterans discharged over a year ago 
than ones discharged in the past 12 months. 

As noted earlier, BLS also provides monthly average unemployment rates for veterans and nonveterans in 
several age ranges; 18-24, 25-34, 35-44, 45-54, 55-64 and 65 and over. If most military personnel are at least 18 when 
they enlist and serve for at least two years, then most 18-21-year-old veterans would be recently separated, as would 
many 22-24-year-olds. Some Guif War era H veterans in older age groups would also be recently separated. 

In July 2013, the unemployment rate (annual average) for Gulf War II era veterans ages 18-24 was 17.4%, 
compared with a 14.1% rate for nonveterans in the same age group. The rate for veterans was three percentage 
points lower than the 2009 average cited in the proposed regulation, and the increment over the nonveteran rate was 
3.3 percentage points, not 4.5 points as in 2009. While 3.3 points might seem like a noteworthy disparity, there is a wide 
range of uncertainty regarding the young veterans' rate, and it should be viewed with caution. 

BLS calculates unemployment rates each month based on responses from a sample of 60,000 households, 
known as the Current Population Survey (CPS), which arc weighted to represent the entire civilian noninstitutionaf 
population age 16 and over. Of that total, unemployed Gulf War era II veterans age 18-24 constituted 28,000 out of 234 
million persons age 18 and over in July 2013, or 0.012%.^^ In a sample of 60,000, 0.012% amounts to just 7 respondents, 
As BLS explains in "Employment Situation of Veterans— 2012"; 


Author's calculation from "Employment Situation of Veterans— 2012," Table 6 
Author's calculation from "Employment Situation— July 2013," Table A-5 
"Labor Force Statistics from the Current Population Survey," Table A-40 

Ibid. 

For more informotior), contact Ken Simonson at (703) 837-5313 or simonsonk@agc.org. 
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Reiiability of the estimates. Statistics based on the CPS are subject to both sampling and nonsampiing error. 
When a sample, rather than the entire population, is surveyed, there is a chance that the sample estimates will 
differ from the true population values they represent. The component of this difference that occurs because 
samples differ by chance is known as sampling error....Jhe CPS data also are affected by nonsampiing error. 
Nonsampiing error can occur for many reasons, including the failure to sample a segment of the population, the 
inability to obtain Information for all respondents in the sample, the inability or unwillingness of respondents to 
provide correct information, ar>d errors made in the collection or processing of the data,^® 

In other words, the actual unemployment rate for 18-24-year-o!d veterans could differ from the 17,4% 
calculated rate by several percentage points. Even the actual rate for 18-24-year-o!d nonveterans, which is based on 2.9 
million unemployed persons, could be somewhat larger or smaller than 14.1%. 

As noted, the category "recently separated veterans" also includes some Gulf War era H veterans older than 24. 
The July 2013 unemployment ages 25-34 vs^ere 6.8%for Gulf War era II veterans and 7.7% for nonveterans— quite 
different from the 11.8% and 9.9% rates in 2009 cited in the proposed regulation.^^ 

It is not possible to calculate from publicly available BLS data the unemployment rates for recently separated 
veterans in these (or older) age cohorts. But, given how much lower the overall rate is for each of the older cohorts 
(between 5.7% and 6.8%), the rate for all recently separated veterans is likely to be lower than the rate for the 18-24- 
year-olds, and likely to be closer— perhaps equal—to the rate for nonveterans. Thus, it is not reasonable to conclude 
that a statistically significant difference in unemployment rates exists between recently separated veterans and others 
on the basis of a tiny sample that both (a) includes some 22-24-year-old veterans who were not recently separately and 
(b) excludes some older veterans who were recently separated. 

Qualifications of voung veterans 

Even if recently separated 18-24-year-old veterans do, in fact, have higher unemployment rates than 
nonveterans of the same age, that fact does not imply discrimination or lack of affirmative action on the part of 
employers. While their service provides veterans with many opportunities, the training they receive and skills they 
develop may not be immediately transferable to the civilian labor market, especially for veterans who have recently 
returned from service outside the U.S. Meanwhile, their nonveteran counterparts may have more opportunity to learn 
about job openings, continue education and training, and work in internships or jobs that make them more employable. 
The requirements imposed by the proposed regulation would do nothing to address these issues and, in fact, would 
detract from the amount of time and money employers could devote to recruiting and training veterans. 

Construction and veterans 

The construction industry has a long record of recruiting and hiring veterans. Recent data show that veterans 
are slightly more likely than nonveterans to be employed in construction. Specifically, in 2012, 5.4% of employed 
veterans worked in the construction sector, compared with 4.9% of nonveterans, 


"Empioyment Situation of Veterans," Technical Note 

"Labor Force Statistics from the Current Population Survey,” Table A-40 

’®/b/'d.,Table5 
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Unfortunately, the long slump in construction has meant that the industry has not been hiring nearly as many 
workers as it did before the recession. In fact, the recession began earlier, ended later, and has been much steeper in 
construction than in the overall economy. Construction employment (seasonally adjusted) topped out in March 2006 at 
7-7 million and declined 30% until bottoming out at 5.4 million in January 2011.^® 

The industry’s recovery since early 2011 has been slow and uneven. Total hires in construction averaged 5.4 
million per year from 2000 through 2006 but only 4.0 million per year in 2010 through 2012. Meanwhile, total hires in 
the economy have risen for three years in a row, increasing 12% from 46 million in 2009 to 52 million in 2012.^° As a 
result, young veterans (and nonveterans) are more likely to be employed outside of construction than they were 
previously. In 2012, 4.5% of all employed Gulf War era I! veterans were employed in construction. That was still close to 
the industry's share of nonveteran employment despite the lack of ability to hire recently, and was a sign of the 
industry's weak economic condition, not of discrimination. 

Other evidence 

It is striking that OFCCP did not rely on its own compliance information in providing a justification for imposing 
additional burdens on employers. An examination of the complaints filed with OFCCP and their resolution shows that 
there is no record of discrimination. 

Specifically, in July 2012, the Center for Corporate Equity issued a report, "A Review of OFCCP Enforcement 
Statistics Related to Section 503 of the Rehabilitation Act and the Vietnam Era Veterans Readjustment Assistance Act" 
that analyzed OFCCP enforcement data between 2004 and the first half of 2012^V OFCCP identified only 63 total 
instances of possible discrimination against veterans or people with disabilities among the 285,390 federal contractor 
establishments over which the OFCCP has jurisdiction. The report found that federal officials, when responding to 
reported complaints, determined that only 0.02 percent of all federal contractors could be seriously suspected of having 
discriminated against veterans or people with disabilities. The agency found discrimination among in only 0.01 percent 
of firms it audited each year as part of its routine compliance review process. 

Thus, the rule would impose new burdens on more than 285,000 federal contractors to address possible 
discrimination that has been identified among only 0.02% of them. As with the BIS data on unemployment rates, there 
is no credible evidence of discrimination that warrants adoption of this rule. 


U.S. Department of Labor, Bureau of labor Statistics, Current Economic Statistics, www.b!s.eov/ces/#data 

U.S. Department of Labor, Bureau of Labor Statistics, Job Openings and Labor Turnover Survey, www.bls.gov/ilt/tfdata 

http://www.cceq.ore/PDrs/cce-vevra3.odf 

For more information, contact Ken Simonson at (703) 837-5313 orsimonsonk@agc.org. 
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Executive Summary 

In 201 1, the Department of Labor’s Office of Federal Contract Compliance Programs (OFCCP) 
proposed to revise the regulations implementing the Vietnam Era Veterans Readjustment Assistance Act 
(VEVRAA) and Section 503 of the Rehabilitation Act (Section 503). In light of these proposed changes, 
the Center for Corporate Equality (CCE) conducted an evidence-based analysis of enforcement data 
related to charges of discrimination against protected veterans and individuals with disabilities. If the 
proposed regulations are implemented they would redefine affirmative action and significantly increase 
the emphasis on anti-discrimination policies for these protected groups. 3'his study seeks to answer the 
question of whether there is evidence available to support the implementation of the proposed changes. 
That is. do the data indicate that systemic discrimination against protected military veterans and the 
disabled is occurring at a rate high enough to justify major changes in the regulations that govern 
VEVRAA and Section 503? 

Three publicly available data resources were used to summarize and interpret OFCCP’s enforcement 
of VEVRAA and Section 503 since fiscal year 2004. These three sources include two Department of 
Labor databases of OFCCP compliance evaluations and complaint investigations, as well as CCE’s 
database of OFCCP compliance reviews that resulted in a conciliation agreement alleging discrimination 
against a protected group. The data cover almost a nine-year period and presumabiy include a universe of 
approximately 285,390 federal contractor estaWishnients, Tliese data sources were analyzed using 
descriptive statistics to summarize liislorical enforcement patterns from September 2004 to June of 2012, 
Results are organized into two different types of OFCCP enforcement; proactive compliance evaluations 
and reactive complaint investigations. We found several interesting findings. 

With regard to Complaint Investigations: 

• Of the approximately 285,390 federal contractor and subcontractor establishments: 

o OFCCP fielded 871 veteran and/or disability complaints between 2004 and June of 2012, 
Of these 871 complaints, 60 (6.89%) resulted in a violation, an average of 6,67 violations 
per year. 

o Approximately 95% of ail complaints closed without a finding of discrimination 
involving protected veterans and/or individuals witli disabilities, 
o Importantly, the vast majority of these 60 settlements were technical violations (e.g., 
record-keeping), rather than violations indicating systemic discrimination. 


Center for Corporate Equality 


1 



98 


OFCCi’ Bnibrcemenl Summary 

o Based on analyses of complaint data from 2004 to June 2012, it is estimated that less than 
0.02 1 % of the 285, 390 federal contractor establishments are likely to have a finding of 
discrimination with regard to protected veterans or individuals with disabilities. 

With regard to Compliance Evaluations: 

• From 2007 through 2011, OFCCP conducted 22,104 compliance reviews of federal contractor 
establishments. Of those, OFCCP alleged discrimination against protected veterans and 
individuals with disabilities in three (less than I tenth of a percent) instances. 

• Two of the cases alleged discrimination against protected veterans, while one alleged 
discrimination against disabled veterans. 

After considering the number of violations that result from routine compliance evaluations as well as 
complaint investigations, it is estimated that less than one percent of federal contractor establishments are 
likely to have a finding of discrimination against protected veterans or individuals with disabilities. While 
the data in this report do not prove, nor disprove, the existence of discrimination against protected 
veterans and individuals with disabilities, the above results fail to provide the evidence needed to make an 
evidence-based policy decision such as those proposed in the regulations. These results suggest that 
discrimination against protected veterans and individuals with disabilities, especially with regard to 
hiring, is not a frequent finding by OFCCP and may not support the major shift in policy that the 
proposed regulations would necessitate. It is important to note that this report is not a criticism of the 
agency or the quality of its work. Instead, it is an attempt to neutrally summarize the findings of OFCCP’s 
audit and enforcement efforts. 


Center for Corporate Equality 
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Introduction 

The Center for Corporate Equality (CCE) is a national, non-profit research organization focused on 
Equal Employment Opportunity. Our mission is to help leaders from various human resource functions 
harness their natural synergies, understand a breadth of EEO topics, and work together to promote 
affirmative action and equal employment compliance in their workplaces. Toward this end, CCE conducts 
research and publishes reports on EEO enforcement, emerging legal topics, and methodological issues. 

In response to the return of our military service members, the federal government has proposed 
various initiatives intended to increase veterans’ employment opportunities in the civilian workforce. 
Relatedly, employment opportunity for individuals with disabilities is an important topic for the current 
administration and is also the focus of current initiatives. 

As a result, the U.S. Department of Labor’s Office of Federal Contract Complianee Programs 
(OFCCP) announced two Notices of Proposed Rulemaking (NPRM) to amend and revise regulations 
related to individuals with disabilities and protected veterans. Specifically, on April 26, 2011, OFCCP 
proposed to revise the federal regulations implementing the Vietnam Em Veterans Readjustment 
Assistance Act (VEVRAA) and on December 9, 201 1 , OFCCP proposed to make similar revisions to the 
federal regulations implementing Section 503 of the Rehabilitation Act (Section 503). VEVRAA 
prohibits discrimination against, and requires affirmative action to employ, the veterans that fall into one 
or more of four categories. ' Section 503 prohibits discrimination against, and requires affirmative action 
to employ, individuals with disabilities. 

The current requirements of Section 503 and VEVRAA have an anti-discrimination component but 
primarily focus on affirmative action efforts to engage in positive outreach and recruitment to employ and 
advance members of these protected groups. Thus, many of the current requirements focus on effective 
outreach, recruitment and good faith efforts; activities which serve to increase the qualified applicant pool 
for contractors. If the proposed regulations are implemented a major shift would occur, redefining 
affirmative action, while placing significant emphasis on anti-discrimination. While the proposals would 
increase tlie current requirements to engage in affirinative action and eliminate discrimination, they would 
clearly increase the latter as much if not more than the former. The propos’ed rules would, for e,\ample, 
require employers to track in detail the disability and veteran status of all job applicants and employees, 
provide a written justification for why each disabled or veteran applicant was not hired, and annually 
conduct statistical analyses of both employment and hiring data. Above and beyond the proposed 

’ VEVRAA covers dj.sablcd veterans, recently separated veterans, armed forces service medal veterans and other 
protected veterans. 
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regulations' requirement to develop relationships with local groups, few. if any of the new requirements, 
would have any direct impact on the applicant flow and subsequent hiring for either veterans or 
individuals with disabilities’. 

A recent article in the New York Times succinctly addressed the issue of government policies and the 
utilization of the behavioral sciences’. In the article, economist Richard H. Thaler proposed two mantras 
when it comes to forming new policies: 

• If you want to encourage some activity, make it easy 


• You can’t make evidence-based policy decisions without evidence 

Given this major shift in policy and focus to anti-discrimination efforts, one would expect that past 
enforcement of Section 503 and VEVRAA shows evidence of significant, if not widespread, 
discrimination against protected veterans and individuals with disabilities. 

OFCCP's proposed rulemakings for both VEVRAA and Section 503 do not provide past 
enforcement data {i.e., evidence) as part of the impetus for the changes to the regulations'*. Thus, in an 
effort to address the question of whether there is evidence to support either an increase or shift in 
discrimination patterns against protected veterans or individuals wdth disabilities, this report summarizes 
several OFCCP sources of enforcement data related to protected veterans and persons with disabilities. 
These sources include data regarding OFCCP compliance evaluations and complaint investigations of 
federal contractors and subcontractors. The data cover almost a nine year period and include a universe of 
approximately 285,390 federal contractor establishments ' {see Appendix A). Presumably, the data from 
these two methods would reflect a need for increased anti-discrimination requirements for contractors and 
are behind the shift in policy that the proposed regulations reflect. 


" Propo.sed changes, in addition to the detailed tracking ofapplicants (and employees for training opportunities), 
include; local Job posting requirements (national posting docs not fulHll requirement), statistical analysis of etYorts 
(relerral ratios, applicant ratio, job fill ratio, and hiring ratio), increased record-keeping requirements (5 years), and 
solicitation of status pre and post-offer for applicants and annually for employees. 

^ Thaler, R. 1 !., (20 1 2. .inly 8). Watching behavior before writing the rules. The Mew York Times, p. BIJ4. 
{ liUp:/.'\vv\'\v.nviinK‘s.coni.'2()l 2/()7/08/biisincss.-‘'heiiavioral-science-can-hclp-euidc-Doiic\'-cconoinic- 
vicvv.hlml?pai>e\vanlcci-ali ) 

^ Rather, the agency cited the uncmploymenl rates for the members of these groups in the NPRM preambles. 
According to the Bureau of Labor Statistics (BLS). the 2009 unemployment rate for veterans 1 8 to 24 years old was 
21.1 % (in comparison to 1 6.6% for non-veterans in the same age group). It should be noted that this refers to all 
veterans and not just lho.se covered under VEVR.AA. Additionally, the Section 503 NPRM preamble reported BLS 
data that captured the 2010 unemployment rale for working age individuals with disabilities in the workforce as 
14.8% compared to 9,4% for working age individuals without disabilities (note, BLS reports that only 2 1.8% of 
working age people with certain functional disabilities arc included in the labor force), 

^ Federal contractor establishments were used, rather than total companies, because aftirmalive action plans (and 
thus audits) are esiahiishmenl based. 
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In the current study, we seek to answer the question of whether there is evidence to support the 
implementation of the currently proposed changes to the regulations governing Section 503 and 
VEVRAA. The goal of this study is not to prove (or disprove) that discrimination is occurring, but rather 
to investigate whether the current, available data support the acceptance of rules that require such a major 
shift in policy. It is important to note that this report is in no way a criticism of the agency or the quality 
of its work; CCE reports and interprets the available data without making assumptions or unreasonable 
inferences. 


Method 


Data Overview 

I'his report predominately utilizes three sources of information to summarize and interpret 
enforcement of VEVRAA and Section 503 since fiscal year 2004. Each of these sources provides a 
different piece of information for the enforcement of these two important regulations over the last nine 
years. Although there may be other data to consider, CCE exhausted the relevant (and available) data to 
address whether evidence exists to support the proposed regulations. The following sections summarize 
eacli of the data sources, including the method of collection and any possible ambiguity or error that may 
have existed within the source. Interpretation of these sources occurs in the following section. The data 
sources utilized were: 

• OFCCP enforcement database: Complaint Investigations (2004-2012) 

• OFCCP enforcement database: Compliance Evaluations (2004-2012) 

• CCE database of OFCCP compliance reviews that resulted in a conciliation agreement 
alleging discrimination against a protected group (2007-201 1) 

To add some context to the databases, there are apDroximalcIv 285.390 federal contractor and 
subcontra ctor establis hments that are su bj ect to routin e comnli ance evaluations (i.e. aud its) and pos sible 
complaints. 

Complaint Investigations 

The first data source utilized was an OFCCP enforcement database for complaint investigations'’ 
made publically available by the Department of Labor (DOL). A complaint investigation occurs when a 
protected individual, or group of individuals, files a complaint with the (3FCCP against a federal 
contractor establishment. This source provides useful information with regard to the question of whether 

http://oaesdw.dol. eov/ raw data cataiog.php 
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or not discrimination has previousiy occurred, as all 285,390 contractor establishments are susceptible to 
have complaints filed each year. The available database includes records from fiscal year 2004 through 
‘'present.” It is assumed that “present” refers to June 5, 20 1 2 as that is the last reported “update date” on 
the website. However, the website does not define what “update” means, so it is unclear if the data reflect 
activity as of June 5, 2012 or if the cutoff date is an earlier point of time. Based on data in the compliance 
evaluation database discussed below, we believe the “present” data reflect September 1 . 20 1 1 to June I . 

20 ] 2. The website reports that it is updated monthly. 

The database includes information regarding the basis of the complaint (e.g., gender, race, veteran 
status) as well as the investigative authority. Of'CCP enforces Executive Order 1 1246, Section 503 of the 
Rehabilitation Act, and the Vietnam Era Veterans Readjustment Assistance Act (VEVRAA), thus each 
complaint investigation is covered by one of these three investigative authorities. As Table 1 shows, there 
were 1,124 complaints investigated and closed from 2004 through present. The majority of complaints 
were under the investigative authority of VEVRAA or Section 503 (40.21% and 35.05% respectively), 
with the remaining 25 percent under EO 11246 or “other". The database did not detlne what “other” 
refers to for the investigative authority. 


T able 1. Summary of OFC CP Complaint i nvestiga tions: Investigative Authorities (2004 -20 1 2)’ 


Investigative Authority 

# of Complaints 

% of Total Complaint Investigations 

VEVRAA i 

452 

40.21% 

503 

394 

35.05% 

Executive Order 1 1 246 I 

260 

23.13% 

Other^ i 

18 

1,60% 

Total j 

1124 

100.00% 


'20 1 2 docs not represent a fut) I'iscat year ll is estimated to represent 9 months of enforcement. 
•Not defined in Ol'CCP database 


Those complaints that involved protected veterans and/or individuals with disabilities were the main 
focus of this study. To determine if the complaint involved a veteran claim or an individual with a 
disability claim, the investigative authorities as well as the basis for the complaint were considered. As 
Table 2 shows, complaints could be tiled with a basis of discrimination for veteran or disability. If the 
complaint did not include a “yes” under at least one of the two categories of interest, it was not included 
as a “disability-related” or “veteran-related” complaint. Overlap exists between the basis of the 
complaint, and the investigative authority for the complaint, within and across the two groups (i.e., 
protected veterans and individuals with disabilities), so the basis columns cannot be summed to reach the 
total number of “related” complaints for the year. It should be noted that there is not a complete overlap 
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between related columns. That is, all complaints covered under Section 503 do not necessarily have a 
basis of disabled and all complaints involving disability were not necessarily filed under Section 503 (see 
Appendix B for a detailed breakdown of investigative authority and basis for veteran and/or disability- 
related complaints). Only complaints related to disability or veteran status are included in Tables 1 and 2. 


Table 2. Summary of OFCCP Complaint Investigations: Basis of Veteran or Disability (2004-2012)’ 


Fiscal Year 

Alleged Discrimination 
on the Basis of Veteran 
Status 

Alleged Oiscrimination 
on the Basis of 
Disabilitv 

Total Veteran- and 
Disability-Related Complaints^ 

2004 

73 

65 

!24 

2005 

66 

50 

114 

2006 

53 

50 

93 

2007 

54 

40 

85 

2008 

79 

70 

134 

2009 

39 

48 

69 

2010 

41 

50 

80 

201! 

62 

63 

110 

2012' 

22 

43 

62 

Total 

489 

479 

871 


*20 1 2 does no! represenl a full fiscal year, l! is csiimaied lo leprescnt V mornhs of enforcement. 

k>\er!ap CKisls between the basis of the complaini, and investigative auihority for the complaint, within and across ihc two groups (i .e,, protected veterans and 
individuals with disabi lilies), so the investigative auihority counts 1 from table I ! and basis counts cannot he summed to reach the total of'eompiamts for the 
year 


Tables 3 and 4 show, by fiscal year, the number of Hied complaints that are considered veteran or 
disability-related, From 2004 to present, there were 141 veteran- and disability-related complaints that 
overlapped; thus, there are 87 i unique complaints that involve veterans and/or individuals with 
disabilities over the almost nine year period (Table 5). In addition to the investigative authority and basis 
of alleged discrimination for the complaint, the enforcement database also reports whether the complaint 
resulted in a finding of a violation (Tables 3-5). It should be noted that the database does not specify 
whether or not the violation is a technical violation (i.e., no monetary remedies, typically just reporting 
requirements) or a finding of discrimination (e.g., payment of back pay, payment of benefits). However, 
the database does specify the categorical type of violation (e.g., hiring, termination, failure to 
accommodate), 'fable 6 provides a count of the violations found in veteran and/or disability-related 
complaint inve.stigalions. Tables 3-6 are discussed in further detail in the analysis section. 

Database Integrity Issues 

It should be noted that there are some data inconsistencies within the database. For example, there 
were ! 7 complaints where Che basis is ‘'disabled'’ yet the complaint is not labeled under Section 503 or 
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VEVRAA as the investigative authority. Instead, the investigative authority is li.sted as Executive Order 
1 1246 or "other'’. Additionally, there are 8 complaints where the basis of the complaint is veteran status, 
yet EO 1 1246 or "other” was listed as the investigative authority rather than VEVRAA or Section 503. 
Similarly, there are 13 complaints where Section 503 is listed as the investigative authority, yet the basis 
of the complaint is not related to disabled or veteran status. Additionally, some of the violations are not 
intuitive given the basis of the complaint. For e.xample, in one case the basis of the complaint was veteran 
status yet the violation was for pregnancy leave. There are two possibilities for this inconsistency; either 
there is an error in the database or the violations were found during an investigation although they were 
not the basis of the initial complaint. 

Further, there may be duplicate records in the database (i.e., same company, location, fiscal year, and 
basis). At a ininimuin, 79 records within the complete database appear to be a duplicate, yet due to 
abbreviated names or address, not all duplicate records are easily identifiable. That being said, CCE is 
unable to determine if these 79 are true duplicates or whether more than one complaint of the same nature 
was fled at a facility during the same fiscal year. Due to the inability to differentiate between a duplicate 
record and an instance in which two complaints were filed at the same location within a year, these 
duplicate records were included in the analyses. 

Comp l iance Evaluations 

In addition to complaint investigations, OFCCP also conducts routine compliance evaluations based 
on an administratively neutral selection system of federal contractor establishments. The DOL also makes 
an enforcement database of compliance evaluations' publicly available that is housed separate from the 
complaint investigation database. As with the complaint investigation database, the compliance 
evaluation database covers fiscal years 2004 to present and it is assumed that “present” refers to .luiie 
2012. Unlike the complaint database, the compliance evaluation database includes a closure date, of 
which the latest closure date is June 1. 2012; so it is assumed that June I, 2012 is the cutoff date for the 
current data*. Similar to the complaint file, the compliance evaluation file also includes company 
information and the types of found violations. However, the compliance evaluation file does not include 
information regarding the protected class for audits that close with a violation. Thus it is impossible to 

^ httD://oge5dw.dol-gov/r3w data catalog. php 

^ Another issue to note is that the public enl'oreemenl database has appeared to fiuctuate depending on when the records were 
pulled CCE has pnlled the database previously, but when comparing a year of data to an old pull, the records do not match up 
exactly (note, this occurs for all years and not jiusl the current fiscal year at the time of the data puli). For example, in 20! ! CCF 
pulled ihc OFCCP daiabasc to use for another purpose. At that lime, the reponed number of compliance evaluations for fiscal 
year 2010 was 4,960; however, the most recent pull of the database reports 4,942 compliance evaluations for 2010. y\s with the 
data issues noied above, il is unknown whether this reflects an error. Without evidence to remove data reilceling these is.sucs, 
CCF believes the data to be the best that are available and appropriate for analysis. 
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identify specific cases related to protected veterans or individuals with disabilities. To inform on this 
issue. CCE has performed other data collection methods to build a database that will be discussed in the 
next section. 

Unlike the complaint investigation database, the compliance evaluation database includes the type of 
closure for each audit, identified as one of the following: closure letter, conciliation agreement, consent 
decree, or financial remedy. A closure letter is issued when an audit closes in full compliance with no 
violations. If the audit did not end with a closure letter, a notice of violation (NOV) was issued that 
resulted in a voluntary conciliation agreement, court-ordered consent decree, or financial remedy. Each of 
these NOVs results in the federal contractor being required to engage in follow-up reporting activities. 

For those violations that involve alleged discrimination, financial remedies are included. Appendix C 
provides the counts for the total number of compliance evaluations closed during each fiscal year from 
2004 to present, as well as the manner in which they closed (i.e., closure letter or notice of violation). 

CCE Database: OFCCP Settlements Alleging Discrimination 

In addition to reviews of the public enforcement database. CCE annually submits a Freedom of 
Information Act (FOIA) request to OFCCP, requesting a copy of all conciliation agreements or consent 
decrees that included violations that alleged discrimination against a protected group, Conciliation 
agreements that result in technical violations only (e.g.. record-keeping, failure to post with the state) are 
not reviewed as a part of CCE’s annual analysis. Instead, the focus is on those violations where there is a 
finding of discrimination and some sort of financial settlement is paid to victims for alleged 
discrimination in hiring, compensation, promotions, or terminations. CCE has annually requested these 
data since fiscal year 2007 in order to inform the public about the types of audits and OFCCP strategies 
that end with a conciliation agreement or consent decree.’ The actual conciliation agreements and consent 
decrees provide detailed information about each violation and remedy, and thus the CCE database will be 
used to provide context to the piiblieally available OFCCP databases discussed above. 

For the current study, those conciliation agreements from 2007 through 201 1 that involved systemic 
discrimination against protected veterans and/or individuals with disabilities w'ere reviewed (Table 7). 
Conciliation agreements can be the result of an administratively neutral scheduled compliance evaluation 
or complaint investigation. These data provide a piece of information that was lacking from the 
compliance evaluation database (i.e., protected class members) and thus allows those veteran- and 

’ CCL .submitled an ackiilional FOIA request on May 24, 2012 rcqucsling ail conciliation agreements and consent decrees 
atieging discriminatiim against protected veterans and individuals with disabilities Irom 2004 through present. To date, CCE has 
not received the requested infonnation. Once this infonnation is received, the report will be updated to reflect the additional 
dala. 
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disability-related settlements to be identified. It also provides information to identify whether the 
complaint investigations with violations included systemic discrimination violations or only technical 
violations. 

In reviewing the annual enforcement database and those records obtained through FOIA requests, 
CCE noticed that not all conciliation agreements that are listed in the public enforcement database as 
having a financial agreement (see Appendi.x C) were sent to CCE, specifically for fiscal year 2011. 
Specifically, there were 17 financial remedies identified in the database that were not received. .After 
further inquiry tvith OFCCP, CCE received these missing conciliation agreements and noted that a label 
of "financial remedy” in the OFCCP database does not necessarily mean that discrimination was 
identified where remedies for protected class members was present. Instead, OFCCP included estimated 
financial remedies that a contractor anticipated using to implement the remedy for a technical violation as 
part of the settlement dollars that OFCCP obtains each year. Thus, in some cases. OFCCP reports 
settiemenls that do not go to victims of discrimination. For e,\ample, in one of the conciliation 
agreements obtained through the follow-up request, the violation states that the contractor failed to 
“provide access for mobility-impaired applicants and potential employees seeking employmenf The 
remedy was to modify the entrance to its Human Resources office to provide access for individuals with 
mobility disabilities; the estimated modification cost was S385. OFCCP has coded this cost as a financial 
remedy even though the amount was not paid to an individual or class of victims. In another example, the 
contractor received a violation where the remedy included building modifications such as doorbells and 
restroom modifications to provide access for individuals with mobility disabilities. These changes were 
estimated to cost $20,512.08. Again, this conciliation agreement did not include monetary retribution for 
victims of discriminations, but rather building modifications and technical violations. This classification 
of estimated building modification costs as a financial remedy should be considered wlien interpreting 
results from Appendix C, especially for 201 1, as the number of contractoLS with a financial settlement is 
likely less than what is reported in the enforcement database. These data issues reinforce the importance 
of using the CCE database w'lien interpreting enforcement statistics from the complaint investigation and 
coiiipliatice evaluation databases. 

Analyses 

Complaint Investigations 

Tables 3 and 4 provide detailed information about the number of complaints investigated and closed 
eacli year for protected veterans and individuals with disabilities, as well as the number of violations 
resulting from those investigations. In reviewing the annual breakdown of veteran- and disability-related 
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complaints, the number of complaints filed per year remains fairly consistent. Note that, based on 1'able 3, 
veteran complaints are declining and approaching an all-time low with only 22% of complaints in 2012 
related to veteran status'®. This is interesting given the number of veterans returning from combat, the 
higli-profiie nature of the issue, and the fact that OFCCP is the only agency to enforce VF.VRAA. 

The percentage of veteran-related complaint investigations that resulted in a violation each year 
ranged from 1.30% to 15,63%, with an overall percentage of 7.18%. Considering all 1,124 complaints 
that were filed over the almost nine year period, only 3,29% were veteran-related and closed with a 
violation. To put this into context, approximately 97% of all complaints filed over the last eight plus years 
closed without a finding of d is crimination in regard to discrimination against protected veterans. 


Table 3. Veterans-Relate d Complaint Investigations by Year (2004- 2012)* 


Fiscal 

Year 

# of Veteran- 
Related 
Complaint 
Investigations 

Veteran 
Complaints 
Resulting in a 
Violation 

% of Veteran 
Complaints 

% of Tola! 
Complaints 

Total Complaint 
Investigations^ 

2004 

77 


1.30% 

(1/77) 

0.61% 

(1/165) 

165 

2005 

71 

3 

4.23% 

(.•1/71) 

2.27% 

(3/132) 

132 

2006 

57 

2 

3.51% 

(2/57) 

1.87% 

(2/107) 

107 

2007 

55 

■y 

3.64% 

(2/55) 

1.83% 

(2/109) 

309 

2008 

83 

6 

7.23% 

(6/83) 

3,51% 

(6/171) 

171 

2009 

39 

6 

15.38% 

(6/39) 

7.06% 

(6/85) 

85 

2010 

46 

5 

10.87% 

(5/46) 

4.61% 

(5/107) 

107 

2011 

64 

10 

15.63% 

(10/64) 

6.94% 

(10/144) 

144 

2012 ' 

23 

2 

cS‘ 70% 

12/23) 

1.92% 

(2/1041 

104 

Total 

515 

37 

7.18% 

(37/515) 

3.29% 

(37/1124) 

1124 


'20 1 2 docs no! represfjnt a till! fiscal year. Il is eslimated i(» repre.wnt mon(hs of cnforcomcni. 

'Totai coiiiplaint.s in the dalahasc inclmie non-veteran onlisability-relaled compiaints (e.g., race, gender, etc.). Note, there iii overlap between the veterun- and 
di!5iibiliiy-!e!;iied complaints 


The percentage of disability-related complaint investigations that resulted in violations each year 
ranged from zero percent to 17.31%. with an overall percentage of 7.44%. Considering all 1,124 
complaints lliere were filed over the almost nine year period, only 3.29% were disability-related and 
closed with a violation. As noted in the veteran-related complaints, we sec that approximately 97% of 
complaints closed without merit with reuard to discrimination against individuals with disabilities. 


It is important to keep in mind that 2012 only represents approximately nine months of data (i.e., September i, 
201 ] to June ] . 2012) and thus the totals may look dificrent once the fiscal year ends. 
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Ta ble 4. Disability-Rela ted Co mplaint In vesti gations by Year (2004 - 2012)^ 


Fiscal 

Year 

# of Disability- 
Related 
Complaint 
Investigations 

Disability 
Complaints 
Resulting in a 
Violation 

% of Disability 
Complaints 

% of Total 
Complaint 

Total Complaint 
Investigations^ 

2004 

66 

0 

0.00% 

(0/66) 

0.00% 

(0/165) 

165 

2005 

53 

1 

1 .89% 

(1/53) 

0.76% 

(1/132) 

132 

2006 

53 

o 

3.77% 

(2/53) 

1 .87% 

(2/107) 

107 

2007 

41 

1 

2.44% 

(l.'41) 

0.92% 

(1/109) 

109 

2008 

73 

7 

9.59% 

(7/73) 

4.09% 

(7/171) 

171 

2009 

48 

4 

8.33% 

(4/48) 

4.71% (4/85) 

85 

2010 

52 

9 

17.31% 

(9/52) 

8.41% 

(9/107) 

107 

2011 

65 

6 

9.23% 

(6/65) 

4.17% 

(6/144) 

144 

2012 ' 

46 

7 

15.22% 

(7^46) 

6. 73% 

(7/104) 

104 

Total 

497 

L....... 37 

7.44% 

(37/497) 

3.29% 

(37/1124) 

1124 


'2012 iloos tun represein it lull fiscal year, it is cslimaieO to represent 9 months of enforcement 

h'olal cornplainls m the datahase include non-veteran- or disiibiliiy-rekilvd complaints {e.g., race, gender, etc.). Note, there is overlap between the veieran- 
and disiibilily-related cttmplainis for each year 


As discussed in the methods section, there is an overlap between 141 of the veteran and 
disability-related complaints, thus there are 87 1 complaints total that are veteran and/or disability-related 
(Table 5). Of these 871 complaints, 60 resulted in a violation, with an average of 6.67 violations per year. 
As noted in the following section, the vast majority of these complaints involve technical violations rather 
than an allegation of discrimination. Based upon these data, from 2004 to present, only 6.89% of 
disability and veteran-related complaints that were investigated and closed were found to have merit. 
Further, these findings represent only 5.34% of all complaints filed from 2004 to present. Thus, 
approximately 95% of all complaints closed without a finding of discrimination involving protected 
veterans and/or in dividuals w it h disabil iti es. Notably in 20 12. 8 of 62 veteran and disability-related 
complaints have settled with a notice of violation, 

Table 6 summarizes the type of violations found as a result of veteran and disability-related 
complaints. For both groups, the most common violation was ‘'other'E which was not defined by the 
OFCCP enforcement database. After that, terminations, accommodations, and hiring were the most 
common violations. As noted in Table 6, 14 of the complaints that result in a violation were both veteran- 
and disability-related, thus the veteran and disability columns do not necessarily sum to the total number 
of violations i'ound for the unique complaints filed. Additionally, one complaint may result in more than 
one type of vioUilion. For example, in one of the disability-related cornplainls, there was a violation for 
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termination, layoff, harassment, job benefits, retaliation, accommodation, and ''other''. Interestingly, 

Table 6 shows that over almost nine years, there were only 10 veteran and/or disability -related 
complaints tliat resulted in a hiring violation, with six hiring violations per related complaint. Further, 
w’hen looking at unique veteran-only related complaints (i.e., those with no overlap with disability status), 
there are only 4 violations for hiring since 2004. This is surprising given the current administration’s 
focus on discrimination in hiring against veterans. 

Table 6. Type of Found Violations as a Result of Complaint Investigations for Veteran- and Disability- 
Related Complaints (2004-2012)* _ 



Protected Veterans 

Individuals with Disabilities 

Total^ 

Terminations 

6 

1! 

13 

Accommodations 

6 

9 

11 

Hiring 

6 

6 

10 

Promotions 

4 

3 

7 

Job Benefits 


4 

4 

Wages 

.1 

2 

4 

Retaliation 


2 

3 

Layoffs 

- 

2 

2 

Demotions 

2 


2 

Harassment 

1 

2 

2 

Recall 

1 

— 

1 

Seniority 

1 

- 

1 

Pregnancy Leave 

1 


1 

Religious Observance 

1 

1 

1 

Othei'’ 

14 

1 1 

21 


'2012 (Joes not represent a I'ui! fiscal year. It is estimated to represent 9 months of enforcement. 

T'lierc is overlap between 1 4 veteran and disability-related complaints that result in a violation, thus the veteran and disability columns may not add to 
the total number of violations for these two groups. Additionally, a complaint can close with more than one violation, so the individual columns 
cannot be totaled to the total number of complaints with violationfs). 

■'Not (.Icfined in OFCCP claiabase 


Compliance Evaluations 

As noted in the methods section. Appendix C summarizes the enforcement database for the 
compliance evaluations opened and closed from 2004 to present. The compliance evaluation database 
does not provide information regarding protected classes (e.g., veterans, individuals with disabilities, 
females, etc.), thus veteran- and disability-related compliance evaluations cannot be specifically identified 
through the database, as is possible with the complaint investigation database. As Appendix C shows, 

84. 1 8% of compliance evaluations ended with a closure letter between 2004 and present. The remaining 
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1 5 . 82 % of compliance evaluations resulted in a notice of violation, which OFCCP coded in the database 
as a conciliation agreement ( 1 3.88%). consent decree (0.08%), or financial remedy ( 1 .86%). 

Importantly, there are a declining percentage of compliance evaluations closing with a letter of 
compliance in later years as compared with earlier in the time period. Thus, the number of conciliation 
agreements has increased, with the most drastic increases occurring in 201 1 and 2012. The number of 
audits that close with financial agreements also appears to have increased over time which is likely the 
result of the current administration’s practice of citing a building modification cost as a financial remedy 
in the database (as discussed in the data methods section above) versus a finding of discrimination. 

CCE Database: OFCCP Settlements Alleging Discrimination 

As noted previously in the data methods section, CCE annually requests the conciliation 
agreements and consent decrees from OFCCP that allege systemic discrimination against a protected 
group. As Table 7 shows, from 2007 to 201 1 there were four instances in which a protected veteran or 
individual with a disability received linancial remedies as a result of alleged discrimination. There were 
no conciliation agreements or consent decrees in 2007 or 2009 that resulted in monetary relief for 
protected veterans or individuals with disabilities. The four conciliation agreements in Table 7 represent 
1.12% of the total systemic settlements from 2007 to 201 1. Table 7 outlines the type of violation, 
protected class, and type of review for each case to provide context for the settlements. 

The conciliation agreement from 2008 collected monetary relief for protected veterans. The 
company received a violation for a failure to "hire any protected veteran applicants ... although there 
were qualified candidates’’ for the job title in question. Back pay and interest were paid to affected class 
members. As Table 7 reflects, there were no findings of systemic discrimination in 2009. However, it 
should be noted there was a conciliation agreement included in the FOiA request for 2009 that CCE 
deemed inappropriate to include in our annual report. In reviewing the violation, it appears that the 
company failed to "provide directions for entrance into its facility to individuals with known physical 
limitations and modifications to its restrooms”. Thus, the "remedy” is the estimated costs of tliose 
building and restrooms modifications. Remedies were not paid to individuals with disabilities, thus this 
conciliation was not included in Table 7, 
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Table 7. Findings of Discrimination by OFCCP as a Result of ail Audits (Compliance Evaluations and Complaint 


Fiscal 

Year 

Type of Violation 

Protected Class 

# of Audits with 
Findings of 
Discrimination 

Type of Review 

2007 

- 

„ 

0 


2008 

Hiring 

Veteran 

1 

Compliance Evaluation 

2009 


_ 

0 


2010 

Hiring 

Veteran 

1 

Compliance Evaluation 

201 ! 

Hiring 

Disabled Veterans 

2 

Compliance Evaluation 

Termination & Retaliation 

Individual with a Disability 

Complaint investigation 


The conciliation agreement in 2010 was for a failure to employ protected veterans, included in 
the description of the failure to hire violation is the company's failure to “immediateiy list” (i.e., post) 
with the state employment office. Typically this posting violation is listed as a technical violation, 
separate from any disparate treatment or impact violations. The violation further explains that data from 
the state employment office was used to conduct the hiring adverse impact analyses. This is atypical as 
analyses should include those job seekers who apply to a position and are considered applicants per the 
Internet Applicant Regulation. Instead, this violation considered the constructed pool of applicants to be 
the 79 protected veterans enrolled with the state office, even though they never applied to a position at the 
organization. The conciliation agreement asserted that the failure to post with state prevented qualified 
veterans from applying to open positions with the organization and thus should be considered in the pool. 
This selection rate of 0% for veterans was compared to the actual applicant pool of “non-veterans'’ 
selection rate in order to determine whether there was impact. The organization was thus required to pay 
back pay and interest to veterans who registered with the .state, but never actually applied to the 
organization. As noted above, this violation and remedy are atypical. 

As Table 7 shows, there were two conciliation agreements in 201 1 with violations for alleged 
systemic discrimination. The first conciliation agreement was for a failure to hire disabled veterans. 
Specifically, the company did not unifonniy apply its selection procedures and criteria for employment of 
di.sabled veterans. Note that this company also received a technical violation for obtaining disability status 
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from applicants prior to making an offer", yet this information was used in order to perform the selection 
rate analysis of veteran applicants. 

The second conciliation agreement in 201 1 was the result of a filed complaint (not randomly 
scheduled compliance evaluation). It may not be appropriate to interpret this violation in conjunction with 
the other three conciliation agreements; however the complaint did result in remedies paid to the 
complainant for what the OFCCP considers to be retaliation and termination violations (as reported in 
Table 6 above). I'he violation states that the company failed to reemploy the complainant after long-term 
disability when it failed to interview or select for a posted position “in retaliation for engaging in 
protected activity”. Because the violation is unclear and has several redacted sections, it is difficult to 
interpret. However, this complaint is recorded in the OTCCP enforcement database as having a violation 
for termination and retaliation. It is also unclear exactly what remedies the complainant received. The 
remedy states that $24,640 of the $99,000 that the company was required to pay. is for reimbursement for 
medical insurance premiums and expenses. The remedy does not specify to how the remaining $74,360 
was applied (e.g.. back pay, interest, benefits, etc.). 

OFCCP and CCE Databases 

To provide an accurate picture of all available enforcement activity and findings of 
discrimination, data from the DOL enforcement databases for complaint investigations and compliance 
evaluations, as well as the data by CCE on systemic, discrimination settlements, have been combined in 
Tables 8 and 9. Table 8 summarizes the total compliance evaluations completed from 2007 to 2011. 
Analysis is limited to these four years as the CCE database does not provide data for 2004-2006 or 2012. 
As noted in Table 8. from 2007 to 201 1 only three compliance evaluations closed with an alleged finding 
of discrimination against veterans. These three findings constitute 0.014% of all compliance evaluations. 
Additionally, only one compliance evaluation closed with an alleged finding of discrimination for 
individuals with disability, which constitutes 0.005% of all compliance evaluations. Overall, out of 
22,104 comnliance evaluations conducted from 2007-201 1, only three closed with an alleged finding 
discrim ination for protected vetera n s or individu als with disabi lity ''. These three f ind ings represent 
0,014% of a l l compliance evaluations conducted from 2007 through 201 1. 


" Both ADA and Section 503 preclude employers from inquiring into disability status prior to an offer of 
employment. 

The conciliation cigreement in 2011 was for disabled veterans, thus there is overlap for the findings in 201 i giving 
only 3 total from 2007 to 2011. 
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Table 8. Estimated Percentage of Federal Contractor Establishments with findings of Discrimination involving 
Protected Veterans and/or Individuals with Disabilities based on Compliance Evaluations (2007-2011)' 


Fiscal Year 

Total Evaluations Completed^ 

Veterans 

Individuals with a 
Disability 

TotaP 

# 

% 

# 

% 

# 

% 

2007 

4.923 

0 

0.000% 

0 

0.000% 

0 

0.000% 

2008 

4.325 

1 

0.023% 

0 

0.000% 


0.023% 

2009 

3.907 

0 

0.000% 

0 

0.000% 

0 

0.000% 

2010 

4,942 


0.020% 

0 

0.000% 


0.020% 

2011 

4.007 


0.025% 


0.025% 


0.025% 

Total 

22,104 

3 

0.014% 


0.005% 

_3_ 

0.014% 


'Rc.sutis based oi; the (X'F Database, so time period only include 2007-201 1 

leased on Enfoicemeni Database Compliaocc I'vaiiuilions. Numbers are reported in Appendix C 

‘Based on numbeis reported in tabic 7, Dtxts not inciiidc the 2f>l 1 conciliation agreernem that was the result of a complaint investigation. This ts incKtded in the number 
of findings reporK'd for complaint tn\cstiaaiions in 201 1 


Tabic 9 provides an overview of the number of complaint investigations related to veterans or 
individuals with a disability that result in a violation. Additionally, it estimates the percentage of federal 
contractor establishments that you would expect to result in finding.s of di.scrimination based on the total 
number of contractor e.stablishments in the country. Because every location is subject to having at least 
one complaint filed each year, the percentage of findings based on actual complaints was compared to the 
total number of contractor establishments. The estimated number of federal contractor establishments'’, 
285.390, was obtained from the Veterans Employment and Training Services (VETS) and is based on the 
number of establishments for which contractors completed VETSIOOA reports in 2010 (see Appendix A). 
This helps to estimate the percentage of federal contractor establishments that are likely to have a 
violation if inve.stigated. Based on findines of violations from veteran-related complaints from 2004 to 
present, approximately 0.0 1 3% of federal contractor c.siablisbmcnts arc likclv to have a findina of 
discrimination, Tlte findings for disability-related complaints arc also likely to be found in 0.013% of 
federal contractor establishments. Conslderina the unique veteran and disabilitv-related complaints that 
resulted in a v iolation (60). only 1 in every 4 .75 6 (0.021%) federal contractor establishm e nts are likely to 
have a finding of discrimination for orotecled veterans and/or individuals with a disability. 


For a variciy of reasons (e.g. incorrect filing, no filing) the numter of estimated federal contractor establishments 
is likely a gross iindcrcsiiniaiion. For estimation purposes, the total number of reports submitted for the 2010 
VfiTS 1 OO.A wa.s used as the estimated number of contractor establishments. 
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Table 9. Estimated Percentage of Federal Contractor Establishments with Violations involving Protected 


Fiscal Year 

Estimated Number of Federal 
Contractor Establishments' 

Veterans Complaints 
Resulting in a 
Violation* 

Disability Complaints 
Resulting in a 
Violation^ 

Total 

# 

% 

# 

% 


% 

2004 

285.390 

1 

0.000% 

0 

0.000% 


0.000% 

2005 

285.390 

3 

0.001% 

1 

0.000% 

4 

0.001% 

2006 

285.390 

2 

0.001% 

2 

0.001% 

2 

0,001% 

2007 

285,390 

T 

0.001% 


0.000% 

3 

0.001% 

2008 

285.390 

6 

0.002% 

7 

0.002% 

li 

0.004% 

2009 

285.390 

6 

0.002% 

4 

0.001% 

7 

0,002% 

2010 

285.390 

5 

0.002% 

9 

0.003% 

12 

0.004% 

20i 1 

285,390 

10 

0.004% 

6 

0.002% 

(2 

0.004% 

2012 

285, S90 

2 

0.001% 

7 

0.002%, 

8 

0 . 005 % 

Total 

285,390 

37 

0.013% 

37 

0.013% 

60 

0.021% 


'Niiniber of federal contniclov esuibhshinsnis is based on 2010 VHTSiOOA output. This is likely an undeiestimaiion of the number of federal coniraet 
esiiiblishinenis 

•Based on mimhers reported in table V. Docs not include the 201! conciliation agreement that was the result of a complaint investigation. This is included in the 
number of fiiidings reported for compiaini investigations in 201 i 


Based on ibe findings in Tables 8 and 9, it is estimated that fewer than one percent of federal 
contractor establishments are likely to have a finding of discrimination for protected veterans or 
individuals with disabilities in either a routine compliance evaluation or complaint investigation. 

It should be noted that the findings of systemic discrimination from the CCli report only provides 
information from 2007-20 1 1 for Table 8, whereas the enforcement databases provide information from 
2004 to present (Table 9). However, based on the low frequency of findings in the CCE database for 
protected veterains or individuals with disabilities from 2007 to 201 1 we suspect there are few, if any, that 
arc missing. Even taking into consideration these limitations. CCE feels that the estimates provided in 
Tables 8 and 9 give appropriate context to the enforcement over the last nine years. 

Conclusion 

This report leveraged multiple data sources to assess current levels of OFCCP enforcement 
related to protected veterans and persons with disabilities. A limitation of this research is the missing 
information from 2004 to 2006 for the CCE database. However, CCE has recently submitted a FOIA to 
OFCCP seeking to obtain ail settlenients with findings of discrimination against protected veterans and/or 
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individuals with disabilities from 2004 to present. A follow-up report will be produced once the data are 
received. 


Given the available data, there does not appear to be an inference of support for the proposed 
regulations. While the data in this report do not prove, nor disprove, the existence of discrimination 
against protected veterans and individuals with disabilities, the above results fail to provide the evidence 
needed to make an evidence-based policy decision like those propo.sed in the regulations. These results 
suggest that discrimination against protected veterans and individuals with disabilities, especially with 
regard to liiring, is not a frequent finding by OFCCP and may not support the major shift in policy that the 
proposed regulations would necessitate. 
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Appendix B. 

Summary of Complaints that include Protected Veterans 
or individuals with a Disability (2004-2012)* 


Fiscal 

Year 

Disability-Related 

Complaints 

Veteran-Related 

Complaints 

Total Veteran- and Disability- 
Related Complaints^ 

Section 503 
Authority 

Disabled 

Basis 

VEVRAA 

Authority 

Veteran 

Basis 

2004 

52 

65 

70 

73 

124 

2005 

43 

50 

69 

66 

114 

2006 

44 

50 

46 

53 

93 

2007 

31 

40 

SO 

54 

85 

2008 

58 

70 

75 

79 

134 

2009 

38 

48 

29 

39 

69 

2010 

34 

50 

43 

41 

80 

2011 

53 

63 

51 

62 

110 

2012 ‘ 

41 

43 

19 

22 

62 

Total 

394 

479 

452 

489 

871 


'2012 docs not represeni a !ii!l fiscal year. It isesnmaicd to represent 9 months of enforcemeiu. 

H'h crlap exists between the basis of the complaint, and investigative authority for the complaint, within and across the two groups (i.e., protected 
veterans and individuals with disahililies,), so the basis and investigative authority columns cannot be summed to reach the total of complaints for 
the year, It should he noted that there is not complete overlap between related columns (i.c.. .ill complaints covered under Section 503 do not 
nccessadty have a basis of disabled and vice versa), so all related columns are represented. 
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Appendix C. 

Summary of All OFCCP Enforcement Outcomes as a Result 
of Compliance Evaluations* (2004-2012)^ 


Fiscal 

Year 

Closure Letter^ 

Notice of Violation 

Total Compliance 
Evaluations 

Conciliation 

Agreement 

Consent 

Decree 

Financial 

Remedy 

# 

% 

ii 

% 

# 

% 

# 

% 

ti 

2004 

4938 

93.63% 

277 

5.25% 

0 

0.00% 

59 

1.12% 

5274 

2005 

1921 

90.61% 

146 

6.89% 

0 

0.00% 

53 

2.50% 

2120 

2006 

3559 

88.64% 

383 

9-54% 

0 

0.00% 

73 

1.82% 

4015 

2007 

4390 

89.17% 

47! 

9.57% 

0 

0.00% 

62 

! .26% 

4923 

2008 

3701 

85.57% 

,339 

12.46% 

5 

0.12% 

80 

1.85% 

4325 

2009 

3204 

82.01% 

618 

15.82% 

9 

0.23”/o 

76 

1 .95% 

3907 

2010 

4019 

81.32% 

839 

16.98% 

3 

0.06% 

8! 

1.64% 

4942 

201 1 

2898 

72.32% 

999 

24.93% 

9 

0.22% 

101 

2.52% 

4007 

2012 - 

1497 

65,80% 

697 

30.64% 


0.04% 

80 

3.52% 

2215 

Total 

30127 

84.18% 

4969 

13.88% 

27 

0.08% 

665 

1.86% 

35788 


'Data is from the rmlbrccnu'iu Database for Compliunce Evahialims; this does not include complaint investigations 
■20!2 docs not represent a liill liscai year. Ii is estimaicd to represent 9 months of enforcement. 

'Closure letters are issued when an audit closes in full compliance (i.e.. no violations) 
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Persons with a Disability; Labor Force Characteristics — 2012 


In 2012, 17.8 percent of persons with a disability were employed, the U.S. Bureau of Labor Statistics 
reported today. In contrast, the employmcnl-popuiation ratio for persons without a disability was 63.9 
percent. The employment-population ratio for persons with a disability was unchanged from 20 1 1 to 
20 1 2, while the ratio for persons without a disability increased. The unemployment rate for persons with 
a disability w'as 13.4 percent in 2012, higher than the rate for persons with no disability (7.9 percent). 
The jobless rates for both groups declined from 201 1 to 2012. 

The data on persons with a disability are collected as part of the Current Population Survey (CPS), a 
monthly sample survey of about 60.000 households that provides information on employment and 
unemployment in the United Slates. The collection of data on persons with a disability is sponsored by 
the Department of l.abor's Office ofDisability Employment Policy. For more information, see the 
■j'echnical Note. 

Eliglilights from the 2012 data; 

• Persons with a disability were over three times as likely as those with no disability to be age 65 
and over. (See table 1.) 

• For all age groups, the employment-population ratio was much lower for peiLSons with a 
disability than for those with no disability. (Sec table 1.) 

• I'lie unemployment rate for persons with a disability declined from 2011 to 2012. The rate for 
persons without a di.sabiliiy also fell over the year. (See table A.) 

• In 2012, 33 percent of workers with a disability were employed part lime, compared with 19 
percent of those with no disability. (See table 2.) 

• Employed persons with a disability were more likely to be self-employed than those with no 
disability. (See tabic 4.) 

Demographic cliaractcristics 

Persons with a disability lend to be older than persons with no disability, reflecting the increased 
incidence of disability with age. In 2012, 46 percent of persons with a disability were age 65 and over, 
compared with 1 3 percent of those with no disability. Overall, women were somewhat more iikely to 
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have a disability than men, partly reflecting the greater life expectancy of women. Among the major race 
and ethnicity groups, the prevalence of a disability was higher for blacks and whites than for Asians and 
Hispanics. {See table 1.) 

Employment 

The employment-population ratio for persons with a disability was 17.8 percent in 2012, unchanged 
from 2011. The ratio for those with no disability increased from 63.6 percent to 63.9 percent. The lower 
ratio among persons with a disability is due, in part, to the fact that a large share of the population of 
persons with a disability was age 65 and older, and older persons are less likely to be employed. 
However, across all age groups, persons with a disability were much less likely to be employed than 
those with no disability. (See tables A and 1 .) 

Among persons with a disability age 65 and over, the employment-population ratio rose to 6.9 percent in 
20 1 2. while the ratio for persons age 1 6 to 64 with a disability held at 27,0 percent. For persons without 
a disability, the ratios for both age groups increased from 201 1 to 2012. (See table A.) 

In 20 1 2. persons with a disability with higher levels of education were more likely to be employed than 
those with less education. At all levels of education, persons with a disability were much less likely to be 
employed than were their counterparts with no disability, (See table I .) 

Workers with a disability were more likely than those with no disability to work part time. Among 
workers with a disability, 33 percent usually worked part time in 2012, compared with 19 percent of 
workers without a disability. 'I'he proportion ofw-orkers who were employed part time for economic 
reasons was slightly higher among those with a disability than among those without a disability (7 
percent versus 6 percent). These individuals were working part time because their hours had been cut 
back or because they were unable to find a full-time job. (See table 2.) 

In 2012, workers with a disability were more likely than those with no disability to work in production, 
transportation, and materials moving occupations ( 1 6 percent compared with 1 2 percent). Those with a 
disability were less likely than those with no disability to work in management, professional, and related 
occupations (32 percent compared with 38 percent). (See table 3.) 

The share of workers with a disability employed in federal, state, and local government ( 1 5 percent) was 
about the same as the share for tho.se with no disability (14 percent). Workers with a disability were less 
likely than those with no disability to be employed in private wage and salary jobs (73 percent versus 79 
percent). The incidence of self-employment among workers with a disability was higher than among 
workers with no disability ( 1 1 percent versus 7 percent). (See table 4.) 

Unemployment 

The unemployment rate for persons with a disability- was 13.4 percent in 2012, higher than the rate for 
persons with no disability (7.9 percent). (Unemployed persons are those who did not have a job, were 
available for work, and were actively looking for a job in the 4 w-eeks preceding the survey.) The 
unemployment rates for both persons with a disability and those without a disability were lower in 2012 
than in the prior year. (See table A.) 

In 2012, the unemployment rate for men with a disability (13.2 percent) was about the same as the rate 
for women ( 1 3.7 percent). As is the case among those without a disability, the unemployment rates in 
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2012 for those with a disability were higher among blacks (20.8 percent) and Hispanics (19.0 percent) 
than among whites (12.3 percent) and Asians ( 1 1 .8 percent). (See table 1 .) 


Not in the labor force 

Persons who are neither employed nor unemployed are not in the labor force. A large proportion of 
persons with a disability-about 8 in 10— were not in the labor force in 2012, compared with about 3 in 
10 persons with no disability. In part, this reflects the fact that persons w ith a disability tend to be much 
older than those without a disability, and older persons are, in general, less likely to be labor force 
participants. However, for all age groups, persons with a disability were more likely than those with no 
disability to be out of the labor force. (See table 1.) 

Among those not in the labor force, 1 percent of those with a disability were marginally attached to the 
labor force in 2012, compared with 3 percent of those with no disability. These individuals were not in 
the labor force, wanted and w'ere available for work, and had looked for a job sometime in the prior 1 2 
months. They were not counted as unemployed because they had not searched for work in the 4 weeks 
preceding the survey. For persons with and without a disability, the vast majority of those not in the 
labor force reported that they do not want ajob. (See table 5.) 
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Table A. Employment status of the civilian nonlnstitutional population by disability status and age, 2011 and 
2012 annual averages 

[Numbers in thousands] 


Characteristic 

2011 

2012 

Total. 16 
years 
and over 

16 to 64 
years 

65 years 
and over 

Total, 16 
years 
and over 

16 to 64 
years 

65 years 
and over 

PERSONS WITH A DISABILITY 







Civilian noninslitutiona! population 

27,382 

15.047 

12,335 

28,251 

15,339 

12,912 

Civilian labor force 

5.722 

4.854 

868 

5,816 

4.854 

961 

Participation rate 

20.9 

32.3 

7.0 

20.6 

31.6 

7.4 

Employed 

4.861 

4,067 

794 

5,037 

4,146 

890 

Employment-population ratio 

17.8 

27.0 

6.4 

17.8 

27.0 

6.9 

Unemployed 

861 

787 

74 

779 

708 

71 

Unemployment rate 

15.0 

16.2 

8.5 

13.4 

14.6 

7.4 

Not in labor force 

21,659 

10.192 

1 1 ,467 

22.435 

10,484 

11,951 

PERSONS WITH NO DISABILITY 







Civilian noninstitutional population 

212,236 

184,842 

27,394 

215,034 

186.077 

28.957 

Civilian labor force 

147.894 

141.650 

6.244 

149,159 

142,393 

6,766 

Participation rate 

69-7 

76.6 

22.8 

69.4 

76.5 

23.4 

Employed 

135.008 

129.155 

5.853 

137,433 

131,078 

6.355 

Employment-population ratio 

63.6 

69.9 

21.4 

63.9 

70.4 

21.9 

Unemployed 

12.886 

12,495 

391 

11,727 

11,315 

411 

Unemployment rate 

8.7 

8.8 

6.3 

7.9 

7.9 

6.1 

Not in labor force 

64,342 

43.192 

21,150 

65,875 

43.683 

22,191 


NOTE: Updated population controls are introduced annually with the release of January data. 
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Technical Note 

The estimates in this release are based on annual 
average data obtained from the Current Population 
Survey (CPS). The CPS, which is conducted by the 
IJ.S. Census Bureau for the Bureau of Labor 
Statistics (BLS), is a monthly survey of about 60,000 
eligible households that provides information on the 
labor force status, demographics, and other 
characteristics of the nation's civilian noninstitutional 
population age 16 and over. 

Questions were added to the CPS in June 2008 to 
identify persons with a disability in the civilian 
noninstitutional population age 16 and older. The 
addition of these questions allowed the BLS to begin 
releasing monthly labor force data from the CPS for 
persons with a disability. The collection of these data 
is sponsored by the Department of Labor's Office of 
Disability Employment Policy. 

Information in this release will be made available 
to sensory-impaired individuals upon request. Voice 
phone: (202) 691-5200; Federal Relay Service; 

(SOO) 877-8339. 

Reliability of the estimates 

Statistics based on the CPS are subject to both 
sampling and nonsampling error, When a sample, 
rather than the entire population, is vSurveyed, there is 
a chance that the sample estimates may differ from 
the true population values they represent. The 
component of this difference that occurs because 
samples differ by chance is known as sampling 
error, and its variability is measured by the standard 
error of the estimate. There is about a 90-percent 
chance, or level of confidence, that an estimate based 
on a sample will differ by no more than 1.6 standard 
errors from the true population value because of 
sampling error. BLS analyses are generally 
conducted at the 90-percent level of confidence. 

The CPS data also are affected by nonsampling 
error. Nonsampling error can occur for many 
reasons, including the failure to sample a segment of 
the population, inability to obtain information for ail 
respondents in the sample, inability or unwillingness 
of respondents to provide correct information, and 
errors made in the collection or processing of the 
data. 

Additional information about the reliability of data 
from the CPS and estimating standard errors is 
available on the BLS website at 
www.bls,gov/cps/documentation,htm#reliability. 


CPS estimates are controlled to population totals 
that are available by age. sex, race, and Hispanic 
ethnicity. These controls are developed by the 
Census Bureau and are based on complete 
population counts obtained in the decennial census. 
In the years between decennial censuses, they 
incorporate the latest information about population 
change (births, deaths, and net international 
migration). As part of its annual update of population 
estimates, the Census Bureau introduces adjustments 
to the total population controls. The updated controls 
typically have a negligible impact on unemployment 
rates and other ratios. The estimates of the 
population of persons with a disability are not 
controlled to independent population totals of 
persons with a disability because such data are not 
available. Without independent population totals, 
sample-based estimates are more apt to vary from 
one time period to the next. Information about 
population controls is available at 
wvvw.bls.gov/cps/documentation. htm#pop. 

Disability questions and concepts 

The CPS uses a set of six questions to identify 
persons with disabilities. In the CPS, persons are 
classified as having a disability if there is a response 
of "yes" to any of these questions. The disability 
questions appear in the CPS in the following format: 

This month we want to learn about people who 
have physical, mental, or emotional conditions that 
cause seriou.s ditTiculty with their daily activities. 
Please answer for household members who are 15 
years and older. 

• Is anyone deaf or does anyone have serious 
difficulty hearing? 

• Is anyone blind or does anyone have serious 
difficulty seeing even when wearing 
glasses? 

• Because of a physical, mental, or emotional 
condition, does anyone have serious 
difficulty concentrating, remembering, or 
making decisions? 

• Does anyone have serious difficulty 
walking or climbing stairs? 

• Does anyone have difficulty dressing or 
bathing? 
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• Because of a physical, mental, or emotional 
condition, does anyone have difficulty 
doing errands alone such as visiting a 
doctor's office or shopping? 

The CPS questions for identifying individuals with 
disabilities are only asked of household members 
who are age 1 5 and older. Each of the questions ask 
the respondent whether anyone in the household has 
the condition described, and if the respondent replies 
"yes," they are then asked to identify everyone in the 
household who has the condition. Labor force 
measures from the CPS are tabulated for persons age 
16 and older. More information on the disability 
questions and the limitations of the CPS disabilify' 
data is available on the BLS website at 
w\vw.bls.gov/cps/cpsdisabiiity_ faq.htm. 

Other definitions 

Other definitions used in this release are described 
briefly below, Additional information on the 
concepts and methodology of the CPS is available at 
www'.bis.gov.''cps/documentation.htm. 

Employed. Employed persons are all those who, 
during the survey reference week, (a) did any work 
at alt as paid employees; (b) worked in their ow-n 
business, profession, or on their own farm; (c) 
worked 15 hours or more as unpaid workers in a 
family member's business. Persons who were 
temporarily absent from their jobs because of illness, 
bad weather, vacation, labor dispute, or another 
rea.son also are counted as employed. 

Unemployed. Unemployed persons are those who 
had no employment during the reference week, were 
available for work at that time, and had made 
specific efforts to find employment sometime during 
the 4-week period ending with the reference week. 
Persons who were wailing to be recalled to a job 
from which they had been laid off need not have 
been looking for work to be classified as 
unemployed. 

Civilian labor force. The civilian labor force 
comprises all persons classified as employed or 
unemployed. 

Unemployment rate. The unemployment rate 
represents the number of unemployed persons as a 
percent of the civilian labor force. 

Not in the labor force. Persons not in the labor 
force include all those who are not classified as 
employed or unemployed. Information is collected 
on their desire for and availability to lake a job at the 
time of the CPS interview, job search activity in the 


prior year, and reason for not looking in the 4-vveek 
period ending with the reference week. This group 
includes individuals marginally attached to the labor 
force, defined as persons not in the labor force who 
want and are available for a job and who have 
looked for work sometime in the past 12 months (or 
since the end of their last job if they held one within 
the past 12 months). They are not counted as 
unemployed because they had not actively searched 
for work in the prior 4 weeks. Within the marginally 
attached group are dUcoiiraged workers — persons 
who are not currently looking for work because they 
believe there are no jobs available or there are none 
for which they would qualify^ The other persons 
marginally attached to the labor force group 
includes persons who want a job but had not looked 
for work in the past 4 weeks for reasons such as 
family rc-sponsibilitics or transportation problems. 

Fart time for economic reasons. Persons classified 
as at work part time for economic reasons, a measure 
sometimes referred to as involuntary part time, are 
those who gave an economic reason for working 1 to 
34 hours during the reference week. Economic 
reasons include slack work or unfavorable business 
conditions, inability to find full-time work, and 
seasonal declines in demand. Those who usually 
work part time must also indicate that they want and 
arc available for full-time work. 

Occupation, industry, and class of worker. The 
occupation, industry, and class of worker 
classifications for the employed relate to the job held 
in the survey reference week. Persons with two or 
more jobs are classified in the job at which they 
worked the greatest number of hours. Persons are 
classified using the 2010 Census occupational and 
2007 Cen.sus industry classification systems. The 
class-of-worker breakdown assigns workers to the 
following categories; Private and government wage 
and salary workers, self-employed workers, and 
unpaid family workers, Wage and salary workers 
receive wages, salary, commissions, lips, or pay in 
kind from a private employer or from a government 
unit. Self-employed persons are those who work for 
profit or fees in their own business, profession, trade, 
or farm. Only the unincorporated self-employed are 
included in the self-employed category. Self- 
employed persons who respond that their businesses 
are incorporated are included among wage and salary 
workers. Unpaid family workers are persons working 
without pay for 15 hours a week or more on a farm 
or in a business operated by a family member in their 
household. 
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Table 1. Employment status of the civilian noninstitutional population by disability status and selected 
characteristics, 2012 annual averages 

[Numbers in thousands) 


Characterist'c 

nortmsli- 

iutionat 

populaiion 

Civilian labor force 

Not in 
labor 
force 

Total 

Participaiion 

rate 

Employed 

Unemployed 

Totai 

Percent of 
population 

Total 

Rate 

TOTAL 









Total. 16 years ana over 

243,284 

154.975 

63.7 

142,469 

58,6 

12,506 

8.1 

88,310 

Men 

117.343 

82-327 

70.2 

75,555 

64.4 

6,771 

2 

35.017 

Women 

125.941 

72.648 

57.7 

66,914 

53.1 

5,734 

9 

53,293 

PERSONS WITH A DISABILITY 









Total, 16 years and over 

28.251 

5,816 

20-6 

5.037 

17.8 

779 

13.4 

22,435 

Men 

12,929 

3,190 

24.7 

2,770 

21.4 

420 

13.2 

9,739 

Women 

15,322 

2.626 

17.1 

2,267 

14,8 

359 

13.7 

12,696 

Age 









16 (0 6*1 years 

15,339 

4.854 

31.6 

4.146 

27.0 

708 

14.6 

10.484 

16 to 19 years 

626 

139 

223 

85 

13.6 

54 

38.7 

486 

20 to 24 years 

777 

309 

398 

223 

28.8 

86 

27.7 

468 

25 to 34 years 

1.652 

699 

42.3 

574 

34.7 

126 

18.0 

953 

35 to 44 years 

2,183 

810 

37.1 

682 

31.2 

128 

15,8 

1,373 

45 to 54 years 

4.182 

1,309 

31-3 

1.144 

27.3 

165 

12.6 

2,873 

55 to 64 years 

5.919 

1.588 

26-8 

1.438 

24.3 

150 

9.4 

4,332 

65 years and over 

12.912 

Ml 

7.4 

890 

6.9 

71 

7.4 

11,951 

Race and Hispanic or Latino ethnicity 









While 

22.854 

4,820 

21-1 

4,228 

18.5 

592 

12.3 

18,035 

Black or African American 

3.732 

635 

17.0 

503 

13.5 

132 

20,8 

3,097 

Asian 

709 

125 

17.7 

in 

156 

15 

11.8 

583 

Hispanic or Latino ethnicity 

2,813 

563 

20.0 

456 

16.2 

107 

19.0 

2,260 

Educational attainment 









Total, 26 years and over 

26,848 

5.367 

20.0 

4,728 

17.6 

640 

11.9 

21,481 

Less than a high school diploma 

6,109 

599 

9.8 

500 

8.2 

99 

16,5 

5,509 

High school graduates, no college’ 

9,851 

1.726 

17.5 

1,516 

15.4 

208 

12,1 

8,126 

Some college or associate degree 

6 649 

1.726 

26.0 

1,507 

22 7 

219 

12.7 

4,922 

Bachelor's degree and higher* 

4.239 

1,316 

31.0 

1.203 

28.4 

113 

8.6 

2.923 

PERSONS WITH NO DISABILITY 









Total, 16 years and over 

215,034 

149.159 

69.4 

137,433 

63.9 

11,727 

7,9 

65,875 

Mon 

104,415 

79.137 

75.8 

72,785 

69.7 

6,352 

8.0 

25,278 

Women 

110,619 

70,022 

63.3 

64,647 

58.4 

6,375 

7.7 

40,597 

Age 









16 to 64 years 

186,077 

142,393 

76 5 

131,078 

70 4 

11,315 

79 

43,683 

16 to 19 years 

16.359 

5.684 

34.7 

4,341 

26.S 

1,343 

23.6 

10,675 

20 to 24 years 

21,022 

15,153 

72.1 

13,185 

62,7 

1,968 

13.0 

5,869 

25 to 34 years 

39.323 

32.766 

83.3 

30,127 

76.6 

2,639 

8,1 

6,557 

35 to 44 years 

37,459 

31.924 

85.2 

29,894 

79,8 

2,030 

6.4 

5,535 

45 to 54 years 

39,516 

33.745 

36.4 

31,730 

80,3 

2,015 

6.0 

5,770 

56 to 64 years 

32,398 

23,122 

71.4 

21,801 

67,3 

1,321 

5.7 

9,276 

65 years and over ... 

28,957 

6.766 

234 

6,355 

21.9 

411 

8.1 

22,191 

Race and Hispanic or Latino ethrficity 









White 

170,350 

118,865 

69 8 

110,541 

64,9 

8,324 

7,0 

51,485 

Black Of African American 

26.176 

17.765 

67 9 

15,353 

58.7 

2,412 

13,6 

8,411 

Asian 

12.107 

8,062 

666 

7,594 

62.7 

468 

5,8 

4,044 

Hispanic or Latino ethnicity 

33,945 

23,828 

70.2 

21.421 

63.1 

2,406 

10,1 

10,118 

Educational attainment 









Total. 25 years and over 

177,653 

128,323 

72.2 

119.907 

67.5 

6,415 

66 

49,330 

Loss lhan a high school dipiomtii 

18.773 

10.729 

57.2 

9.423 

50.2 

1,306 

12.2 

8,044 

High school graduates, no college’ 

51,961 

35,046 

67,4 

32,201 

62,0 

2,845 

8,1 

16,915 

Some college or associate degree 

47,645 

35,634 

74,8 

33,198 

69.7 

2,435 

6,8 

12,012 

Bachelor’s degree and higher* 

59,275 

46,914 

79.1 

45,085 

76-1 

1,829 

39 

12,360 


1 Includes persons wiih a high school dip'orna or equivalent 

2 Includes persons with oachelor's. master’s, professional, and docloral degrees. 

NOTE: Estimates for (he above rate groups (white, black ot African American, and Asian) do not sum to totals because data are not presented (or ait races 
ethnicity is identified as Hispamc or latino may be of any race. 


Persons wtiose 
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Tabie 2. Employed full- and part-time workers by disability status and age, 2012 annual averages 

[Numbers in thousands] 




Employed 


At work 

Disability status and age 

Total 

Usually 
work 
full time 

Usually 
work 
part time 

part time for 
economic 
reasons'* 

TOTAL 

16 years and over 

142,469 

114.809 

27,661 

8,122 

16 to 64 years 

135.224 

110,589 

24,635 

7,850 

65 years and over 

7.245 

4,220 

3,025 

272 

Persons with a disability 

16 years and over 

5,037 

3,366 

1,670 1 

362 

16 to 64 years 

4.146 

2,933 

1,213 

325 

65 years and over 

890 

433 

457 

37 

Persons with no disability 

16 years and over 

137.433 

111,442 

25,990 

7,760 

16 to 64 years 

131,078 

107,656 

23,422 

7,525 

65 years and over 

6,355 

3,787 

2,568 

235 


1 Refers to persons who, whether they usually work full or part time, worired 1 to 34 hours during the reference week for an economic reason such as slack 
work or unfavorable business conditions, inability to find full-time work, or seasonal declines In demand. Persons who usually work part time for an 
economic reason, but worked 35 hours or more during the reference week are excluded. Also excludes employed persons who were absent from their 
jobs for the entire reference week, 

NOTE: Full time refers to persons who usually work 35 hours or more per week: part time refers to persons who usually work less than 35 hours per week. 
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Table 3, Employed persons by disability status, occupation, and sex, 2012 annual averages 

[Percent distribution] 


Occupation 

Persons with a disability 

Persons with no disability 

Total 

Men 

Women 

Total 

Men 

Women 

Total employe-id (in thousands) 

5.037 

2.770 

2,267 

137,433 

72,785 

64,647 

Occupation as a percent of total employed 

Total employed 

100.0 

100.0 

100.0 

100.0 

100.0 

100.0 

Management, professional, and related occupations 

32.2 

30.9 

33.8 

38.1 

34.8 

41.9 

Management, business, and financial operations 
occupations 

14.3 

16.2 

11.9 

16.0 

16.9 

14.9 

Management occupations 

10.8 

13-2 

7.8 

11.3 

13.0 

9.3 

Business and financial operations occupations 

3.5 

3.0 

4.1 

4.7 

3.9 

5.6 

Professional and related occupations 

17.9 

14.7 

21.8 

22.2 

17,9 

27.0 

Computer and mathematical occupations 

2.0 

2,4 

1 4 

2,7 

3.8 

1,5 

Architecture and engineering occupations 

1.6 

2.8 

0.2 

2.0 

3.3 

0,6 

Life, physical, and social science occupations 

0.8 

0.8 

0.7 

0.9 

1.0 

0,9 

Community and social service occupations 

1.9 

1.6 

2.3 

1,6 

1.1 

2.2 

Legal occupations 

1.1 

1.1 

1.2 

1.3 

1.2 

1.4 

Education, training, and library occupations 

5.0 

2.5 

8.1 

6.0 

3.0 

9.4 

Arts, design, entertainment, sports, and media 
occupations 

1.9 

1.8 

2.1 

2.0 

1.9 

2.0 

Healthcare practitioner and technical occupations 

36 

1.8 

5.9 

5.7 

2.7 

9,0 

Service occupations. 

20.0 

15.5 

25.5 

17.8 

14.7 

21,3 

Healthcare support occupations 

2.4 

0.5 

4.8 

2,6 

0.6 

4.6 

Protective service occupations 

2.2 

3.1 

1.2 

2.2 

3.2 

1.0 

Food preparation and serving related occupatior^s 

5.2 

3-7 

6.9 

5.6 

4.9 

6.5 

Building and grounds cleaning and maintenance 
occupations 

6.1 

6.9 

5.2 

3.8 

4.5 

3,2 

Personal care and service occupations 

4.1 

1.4 

7.3 

3.7 

1.6 

6,1 

Sales and office occupations 

23.5 

160 

32.7 

23.3 

16.8 

30,6 

Sates and related occupations 

10.4 

95 

11.5 

10.9 

10.5 

11.3 

Office and administrative support occupations 

13.1 

6.5 

21.1 

12.4 

6,3 

19,3 

Natural resources, construction, and maintenance 
occupations 

8.8 

15.4 

0.7 

9,0 

16,3 

0.8 

Farming, fishing, and forestry occupations 

0.6 

1.0 

0.2 

0,7 

1.0 

0,3 

Construction and extraction occupations 

4.6 

8.2 

0.2 

4.9 

9,1 

0,3 

Installation, maintenance, and repair occupations 

3-5 

6.2 

0.2 

3.4 

6,2 

0.2 

Production, transportation, and material moving occupations... 

15.5 

22.1 

7.4 

11,8 

17,4 

5,5 

Production occupations 

7.7 

10.5 

4.3 

5,9 

8,0 

3,5 

Transportation and material moving occupations 

7.8 

11.6 

3.1 

5,9 

9.4 

2,0 
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Table 4. Employed persons by disability status. Industry, class of worker, and sex, 2012 annual averages 

[Percent distribution) 


Industry and class of worker 

1 Persons with a disability 

i Persons with no disability 

Total 

Men 

Women 

Total 

Men 

Women 

Total employed (in thousands) 

5.037 

2,770 

2,267 

137,433 

72,785 

64,647 

Industry as a percent of total employed 







Total employed 

100.0 

lOQ.o; 

100.0 

100.0 

100.0 

100.0 

Agriculture and related industries 

3.1 

4.5 

1.3 

1,5 

2.1 

0.8 

Nonagricultura! industries 

96.9 

95.5 

98.7 

98.5 

97.9 

99,2 

Mining, quarrying, and oil and gas extraction 

0.7 

1.2: 

0.2 

0.7 

1.1 

0.2 

Construction 

6.2 

10.1: 

1.4 

6.3 

10.8 

1.2 

Manufacturing 

10.3 

13.9' 

6.0 

10.3 

13.8 

6.4 

Wholesale trade 

2.1 

2.8 

1.3 

2.6 

3.5 

1.6 

Retail trade 

12-7 

11.9 

13.6 

11.3 

11.0 

11.6 

Transportation and utilities 

5.3 

7.4 

2,8 

5.1 

7.4 

2.5 

Information 

1.9 

1.9 

1.9 

2.1 

2,5 

1.7 

Financial activities 

5.7 

4.9 

6.8 

6.8 

6.0 

7,7 

Professional and business services 

11.3 

12.1 

10.3 

11.6 

12.9 

10.2 

Education and health services 

21.7 

12.1 

33.4 

22.7 

10.9 

36,1 

Leisure and hospitality 

8.1 

7.1 

9,4 

9.3 

8.6 

10.0 

Other services 

5-9 

5-5 

6.3i 

5.0 

4.5 

5.5 

Public administration 

5.0 

4.7 

5,4 

4.7 

4.9 

4.5 

Class of worker as a percent of total employed 







Total employed' 

100.0 

100.0 

100.0 

100.0 

100.0 

100.0 

Wage and salary workers^ 

88.5 

86.8 

90,5 

93.4 

92.4 

94,5 

Private industries 

73,0 

73.8 

72.1 

79.1 

80.8 

77,2 

Government 

15.4 

13.0 

18,4 

14.3 

11.6 

17.3 

Federal 

2.7 

2,4 

3.0 

2.5 

2.6 

2,3 

State 

5.4 

4.1 

7.0 

4.4 

3.3 

5,6 

Local 

7.3 

6.4 

8.4 

7.4 

5,6 

9,4 

Self-employed woricers, unincorporated 

11.3 

13.0 

9.3 

6.5 

7,5 

5.4 


1 Inctudes a small number of unpaid family workers, not shown separately. 

2 Includes self-employed workers whose businesses are incorporated. 
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Table 5. Pei^ons not in the labor force by disabiHty status, age, and sex, 2012 annual averages 

[Numbers in thousands] 


Category 

Total. 

16 years and 
over 

1 16 to 64 years 

Total, 

65 years and 
over 

Total 

Men 

Women 

PERSONS WITH A DISABILITY 






Total not in the labor force 

22.435 

10,484. 

4,959 

5,525 

11,951 

Persons who currently want a job 

718 

521; 

255 

266 

197 

Marginally attached to the labor force’ 

229 

189; 

101 

88 

40 

Discouraged workers^ 

67 

53! 

31 

22 

15 

Other persons marginally attached to the labor force^ 

162 

136 

71 

66 

26 

PERSONS WITH NO DISABILITY 






Total not in the labor force 

65,875 

43.683 

15.980; 

27,703 

22,191 

Persons who currently want a job 

5.840 

5,260 

2,404 

2,856 

580 

Marginally attached to the labor force’ 

2.287 

2,124 

1.083 

1,041 

163 

Discouraged workers' 

842 

762 

457 

305 

80 

Other persons marginally attached to the labor force^ 

1,445 

1.362 

626 

736 

84 


1 Data refer to persons who want a job, have searched lor work during the prior 12 mondis. and were available to take a job during the reference week, 
but had not looked for work in the past 4 weeks. 

2 Includes those who did not actively look for work in the prior 4 weeks for reasons sudt as thinks no work available, could not find work, lacks schooling 
or training, employer thinks loo young or old. and other types of discrimination. 

3 Includes those who did not actively took for work in the prior 4 weeks for such reasons as school or family responsibilities, ill health, and transportation 
problems, as well as a number for whom reason for nonparticipation was not determined. 




131 


Chairman Walberg. Without ohjection, so ordered. 

I now recognize the chairman of Education and Workforce full 
committee, Mr. Kline, for his 5 minutes of questioning. 

Mr. Kline. Thank you, Mr. Chairman. 

Thank you to the witnesses. We are very pleased that Director 
Shiu could he with us today. 

My colleague, the ranking member on the full committee, Mr. 
Miller, said in a hearing we had the other day that this is a little 
bit like a tale of two cities, where you — Director Shiu says one 
thing and Mr. Fortney says another thing and there are two dif- 
ferent cities, apparently. But there are regulations that we are try- 
ing to get at here that cause some confusion. 

So, Director Shiu, I just want to get this clear on the record. Mr. 
Fortney was expressing some concerns about individual right to 
sue. As I understand it, both the OFCCP and the Equal Employ- 
ment Opportunity Commission have asserted that inviting appli- 
cants to self-identify as disabled at the pre-offer stage does not vio- 
late the Americans with Disabilities Act. I understand that is your 
position and EEOC’s. 

But because there is a right to sue under the Americans with 
Disability Act, Mr. Fortney was proposing that OFCCP join as 
amici and defend follow contractors who face private suits pursuant 
to the Americans with Disabilities Act. Will OFCCP join as amici 
in such a case? 

Ms. Shiu. Thank you for your question. I would be happy to dis- 
cuss that with my solicitors. 

We firmly believe that — and as the EEOC has stated — that you 
can — a contractor, in furtherance of affirmative action — in further- 
ance of affirmative action, that is the key there — can ask somebody 
before they are offered a job whether they have a disability. That 
person doesn’t have to answer the question nor does that person 
have to disclose the disability. 

And the reason why we are trying to do that is so that both con- 
tractors can begin to get the baseline data that they need in order 
for them to measure how well they are doing in — 

Mr. Kline. All right. Forgive me for interrupting. I have got a 
few more questions here. 

But the question remains, I mean, they have concerns that it 
looks like in the language under ADA that you cannot — cannot — 
in the pre-offer stage, inquire about disability. Even though it is 
self-identifying, they believe businesses would believe that they can 
be sued, and certainly they can be sued. And that costs money and 
time. 

And so the question is, because it is your opinion that it is okay 
to do that, will you join as amici and defend federal contractors 
who face these suits? Just a — 

Ms. Shiu. I would be happy to discuss that with the solicitors 
and — 

Mr. Kline. Okay. Thank you. 

Let me move on here a little bit. Let’s talk about veterans. 

One of two ways, according to your regulations, which a con- 
tractor may fulfill the requirements of the new veterans regula- 
tions is to set an across-the-board 8 percent hiring benchmark. 
OFCCP states this 8 percent number is reflective of the number of 



132 


veterans currently in the civilian workforce. Although the bench- 
mark is based on all veterans, the regulation pertains only to cov- 
ered veterans, a subset of all veterans. 

Are you aware of any data on the number of covered veterans in 
the civilian workforce and did you take that into account? 

Ms. Shiu. We looked at all the available data that was — that we 
could get our hands on, and it is my understanding that VEVRAA 
covers a majority of veterans. But I cannot give you a specific num- 
ber with respect to the difference. But yes, it is something that we 
did look at. 

Mr. Kline. You did look at but you don’t actually know what 
that number is? 

Ms. Shiu. Because it doesn’t exist, sir, as far as I can — as I un- 
derstand. 

Mr. Kline. So it is a somewhat arbitrary number, then? Okay. 
Thank you. 

Mr. Shanahan, you are here representing the University of North 
Carolina. My time is about to run out, so the simple question is, 
what makes a university system unique, as compared to other gov- 
ernment contractors, when undergoing and responding to an 
OFCCP audit? 

Mr. Shanahan. I think one of the things that would make the 
University of North Carolina unique compared to other contractors. 
Congressman, might be some of the technical differences in our 
workforce. 

So for example, promotions of faculty who are on tenure track 
when they achieve tenure or they move from assistant professor to 
an associate professor, that is not the typical promotion you would 
see; it is not the sort of typical competitive event you would see in 
another contractor establishment or, say, in the private sector, or 
even in other government sector employment relationships. Some- 
times that has been an issue that has had to be explained in com- 
pliance evaluations to OFCCP investigators. 

Mr. Kline. Okay. Thank you. 

I see my time is expired. I yield back. 

Chairman Walberg. I thank the gentleman. 

And now I recognize the gentlelady from Ohio, Ms. Fudge, for 
her 5 minutes of questioning. 

Ms. Fudge. Thank you very much, Mr. Chairman. 

And thank all of you for being here today. 

Just want to make a statement and then I am going to actually, 
Ms. Shiu, allow you to respond to the questions that were asked 
of you just a few moments ago. 

But it is interesting to me that as we talk on both sides of the 
aisle about accountability and transparency that we would not 
want to fill out some forms, that we would not want to assist those 
who have served this nation. I am concerned about what we are 
doing here today. 

Certainly you have gone through the rule-making process. It has 
been open, as you talked about all of the hearings and how you lis- 
tened. 

I don’t know why we are even having this hearing today since 
we can’t change it. It is nothing, to me, more than just politics. We 
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are doing what is necessary as a government to ensure that those 
who we provide a contract to follow certain rules. 

You know, I heard the chairman talk about the job creators. We 
are the job creators. The federal government is creating the jobs. 
The contractors are not. 

And so I think that it is incumbent upon us all to understand 
why we are here, and that is to ensure that taxpayers’ dollars do 
go to assist those persons who we believe are important. 

And so with that, I am going to ask Ms. Shin if you want to an- 
swer the questions that were asked of you of the chairman earlier? 

Ms. Shiu. Yes. First of all, let me say that there would be huge 
benefits that would inure to the economy, to people with disabil- 
ities, and veterans, just by having these rules. 

The creation of jobs means the creation of a new taxpayer base. 
It means that we would diminish government entitlements to peo- 
ple who otherwise would not be able to work. It means that there 
is going to be a whole new treasure trove, if you will, of people who 
are available for contractors to hire. 

I do want to address one thing, if you would, which is these are 
aspirational goals, and the reason why they are not quotas is be- 
cause nobody is going to be found in violation of the law if they do 
not hit the goal or the benchmark. But you have to try. You have 
to put into place systems. 

You have to measure what you are doing to determine whether 
you are doing enough outreach, doing enough recruitment, hiring 
people, retaining them. You are going to have to look and measure 
every step of the way. You are going to have to look at policies. 

The idea is to create a culture where individuals with disabilities 
and vets are welcome, okay? That is really what this is about, 
where people are unafraid to self-disclose, to disclose they have a 
disability and they are not going to fear retaliation. 

I do want to make one comment, if I might. Congresswoman, in 
response what Mr. Fortney has said. In discussing this G&K case, 
which I understand is subject to discussion with my solicitors, I 
don’t want you to get the impression that this is somehow typical — 
although I have not been totally briefed on it — of what the OFCCP 
does. 

It is important for people to know that in discrimination cases 
we are not proceeding based on whether the contractor has or has 
not met a utilization goal. Instead, we are looking at a substantial, 
usually statistically significant pattern of one protected group get- 
ting treated much worse in the hiring process than the favored 
group, as well as other evidence from our investigations and inter- 
views to draw that conclusion. 

So I don’t want you to draw the assumption that somehow failing 
to meet the goal, one leads to violation and something that we 
would sue for. 

Also, if I might answer one other question. Chairman Walberg, 
with all due respect, I think that the numbers with respect to the 
previous administration versus this administration are not accu- 
rate in so far as the previous administration included in its num- 
bers the value of every job that they negotiated for, regardless of 
whether anybody actually got that job. In fact, we have decided not 
to use that approach and I would be happy to brief you. 
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We have done 6 percent more audits; we have a higher findings 
of discrimination — triple — with respect to vets, much higher with 
respect to Section 503. But we have done it in a more quality way 
and we have recovered more per year on behalf of victims of dis- 
crimination. 

Ms. Fudge. Thank you very much. 

I just want to say that it is — there are many, many people who 
want to do business with the federal government. There are many 
people who would be willing to provide the information that we are 
requesting today. 

Thank you, and I yield back. 

Chairman Walberg. I thank the gentlelady. 

And I thank Director Shin for offering to discuss those numbers. 
We would be delighted to discuss those. It is our intention to be 
accurate and to work off of accuracy in issues. At present we don’t 
agree, but willing to discuss further. 

I am delighted now to recognize my colleague from Indiana, Mr. 
Rokita, for your 5 minutes of questioning. 

Mr. Rokita. I thank the chairman. 

Ms. Shin, thank you for being here. Picking up on the discussion 
that you referenced that — with Mr. Fortney, or his testimony, rath- 
er, does a conciliation agreement, in your opinion, have the force 
and effect of law or not? Right? If there is a conciliation agreement, 
according to Mr. Fortney’s testimony, that has a quota, that has a 
number in it, and that is violated, quote-unquote, or that is not fol- 
lowed through, are there not consequences? Would you not enforce 
that somehow? 

Ms. Shiu. It depends on the other provisions of the agreement. 
I am not — 

Mr. Rokita. You wouldn’t enforce a conciliation agreement? 

Ms. Shiu. It depends on whether there are provisions to enforce 
it, yes. It depends on what is in it. Sometimes conciliation agree- 
ments — 

Mr. Rokita. Mr. Fortney, with your experience with conciliation 
agreements what have you found with regard to my question? 

Mr. Fortney. Rigorous and demanding insistence by the agency 
that all the terms be met as scheduled. 

Mr. Rokita. Right. 

It is a contract. It has the force and effect of law. I certainly dis- 
agree with your earlier statement and I am concerned, as a person 
who used to run five agencies in a previous life, that the head of 
an agency would be that misinformed about the force and effect of 
an agreement that their agency enters into on almost probably a 
daily or weekly basis, and your ability to enforce and your inten- 
tion to enforce such agreements. 

Would you say, speaking of your agency, that it is more efficient 
or less efficient than it was during the previous administration? 

Ms. Shiu. Definitely more efficient. 

Mr. Rokita. By what metric would you say that it is more effi- 
cient? 

Ms. Shiu. By looking at the number of audits that we do, by 
looking at the quality of the audits, by looking at the breadth — 

Mr. Rokita. How do you measure quality of the audit? 
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Ms. Shiu. We measure quality in a number of different ways de- 
pending on things that we call deficiencies — technical deficiencies 
or other deficiencies, timeliness. We have worked very hard to re- 
duce the timeliness — the time it takes for us to investigate cases, 
the amount of recoveries we get, the amount of jobs that we have 
recovered, whether we have been able to save money in litigation — 

Mr. Rokita. Let me stop you there. Let me stop you there at 
timeliness. It seems like an investigation, if it is an honest one, at 
least when I used to be responsible for hundreds of investigations, 
you weren’t put on a time schedule because that could lead to short 
circuiting, that could lead to cutting corners. 

An investigation takes as long as it needs to find the truth. That 
is what an honest investigation does, so I would question — and I 
appreciate what you are saying, and in fact, I agree with it, and 
apparently other witnesses share the same feeling. What measured 
is what gets done, and you only have to ask my previous employees 
and current employees about what we do in terms of strategic plan- 
ning. But you have to have honest metrics, in my opinion. 

One way to do that, I think, is to measure budgets, and we are 
going to pick up this discussion, perhaps, where the chairman left 
it and your response to it. It is true that the President’s fiscal year 
2014 budget request was around $27 million more than in the final 
year of the previous administration. Is that accurate? You ques- 
tioned some accuracy, and I am not sure if that is what you were 
talking about or not. 

Ms. Shiu. I don’t know that to be the case, but if you say so I — 
we can work off of that premise. 

Mr. Rokita. Well, I have figures of — for the record — $81 million 
in 2008 to $108.5 million in 2014. So assuming that is true, you 
are saying that you have gotten $41 million in financial remedies 
on behalf of 80,000 workers — $512 per worker. 

Ms. Shiu. I believe I said $57 million — 

Mr. Rokita. Okay. 

Ms. Shiu. — on behalf of — 

Mr. Rokita. But the previous administration got $171 million for 
62,000 workers — $2,630 per worker. But you are saying there is a 
difference in how you measure that? 

Ms. Shiu. There is a difference, sir, because we do not count the 
amount of the value of a job if we negotiate extra jobs as part of 
the conciliation agreement, which, by the way, is a contract. I think 
I was reading too much into your question, sir. We don’t count the 
value of that job — 

Mr. Rokita. Okay. It is a contract, meaning that you enforce it? 
My question was do you not enforce the contracts, because you said 
this would not be a quota, that these would be aspirational, and 
my question was, if you get into a conciliation agreement — 

Ms. Shiu. Yes. 

Mr. Rokita. — and it doesn’t meet the number that is in the 
agreement — we have testimony where you said there was an actual 
number — will you not then enforce that agreement? 

Ms. Shiu. Well, it depends on what the agreement says. What we 
anticipate the agreements will say — 

Mr. Rokita. It says that there is a number that you have to hire 
so many people with disabilities and/or veterans. 



136 


Ms. Shiu. What we will enforce, sir, is whatever deficiencies have 
not heen worked on with respect to hiring, retention — 

Mr. Rokita. Like if you didn’t meet the number that is in the 
conciliation agreement, would you enforce on that? 

Ms. Shiu. We will not enforce on the goal or the benchmark 
alone, no. 

Mr. Rokita. Chairman, I yield back. I see that I am out of time. 

Chairman Walberg. Thank the gentleman. 

I now recognize the ranking member for his 5 minutes of ques- 
tioning. 

Mr. Courtney. Thank you, Mr. Chairman. 

Mr. Kirschner, I just wanted to cover one point. Again, your 
focus was on the impact of hospitals participating in fee-for-service 
managed care programs that are financed through TRICARE and 
FEHB. 

If a hospital was contracting with the federal government di- 
rectly for an NIH grant or any other type of department funding, 
you know, again, for research, clinical trials, whatever, again, as a, 
you know, direct contract between a hospital and the federal gov- 
ernment, that is a sort of different sort of kettle of fish, right? I 
mean, that is not really what your concern is today. I just want to 
clarify that — 

Mr. Kirschner. That is completely correct. If a hospital enters 
into a contract, whether it is a research grant that would qualify 
as a federal contract or if some other relationship with the federal 
contract where it is clear that is — the parties are entering into that 
knowing that is a federal contract, then they are knowingly enter- 
ing into an arrangement with the federal government and should 
be subject to the obligations of being a federal contractor. 

Now, they may have concerns similar to those expressed by other 
employers with respect to the burdens imposed there, but that is 
not what our concern is today. 

Mr. Courtney. Right. 

Mr. Kirschner. Our concern is where hospitals enter into a con- 
tract where on its face it says that this does not make you a federal 
contractor, where the regulations of the entity that is operating — 

Mr. Courtney. I appreciate that clarification. And again, I just, 
in terms of the legislation which was mentioned earlier, I mean, it 
is your understanding of that bill that it does not, again, change 
that situation at all, right? I mean, that is — 

Mr. Kirschner. It does not change that. In fact, the — 

Mr. Courtney. Just wanted to clarify that point. 

Mr. Fitzgerald, as the witness here today who is on the ground 
dealing with people affected by these regulations, you know, again, 
I think for some people listening to this they might find it kind of 
incredible that employers resist hiring veterans or people with dis- 
abilities who obviously, you know, have the education and training 
and even job experience and the background. I mean, tell us how 
these regulations will help, since they, in some respect they are 
being sort of presented as, again, not mandates or quotas, but how 
will they dovetail with the efforts that Easter Seals is doing on the 
street? 

Mr. Fitzgerald. I think by the aspirational goals will create op- 
portunities for veterans and people with disabilities. I think that 
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employers, if they are working towards achieving a goal, create 
more opportunity, so that I think that qualified veterans will have 
more opportunity to go before an employer, sell their skills, show 
what they can do, and increase the opportunity to hire. 

Given the rate of unemployment for people with disabilities and 
for veterans, the current approach is not working as well. So I 
think, once again, you know, it is a cliche but it is proven to be 
true, what measured gets done. 

And I would like to just mention a cost of not providing employ- 
ment. I have eight Vietnam veterans in my residential program 
and we spend on annually $60,000 per year for these eight vet- 
erans. That comes out to about $480,000 for veterans whose aspira- 
tions were never met. 

I am a success story. They weren’t successful. They didn’t find 
the job. They lost hope. And then as the lost hope they ran into 
trouble. 

And today we serve them and support them but there is a cost 
to not creating that opportunity. Employment is kind of the founda- 
tion and the success mark particularly for veterans in transition, 
and once they have that — so there is a cost in not moving towards 
this. 

And industry today, you know, the new trend is analytics, and 
everything is about developing analytics for smart business deci- 
sions. Why not have analytics for smart business decisions to em- 
ploy veterans who have served their country proudly? And I think 
we owe them. We owe them opportunity. 

Mr. Courtney. Right. 

So when you described in your initial testimony, you know, re- 
sistance by some H.R. folks who weren’t sure whether somebody 
who comes out of a military experience, you know, would fit into 
the culture of the company that is there, is there other examples 
that you can cite in terms of resistance by companies when a vet- 
eran shows up at their doorstep in terms of whether or not they 
really should be hired? 

Mr. Fitzgerald. I don’t have any other specific examples. I think 
it is the unfamiliarity. 

At an earlier age many more people served in the military so 
they understood military training and could relate it to civilian 
work experience. There are less people that have that experience 
today, so I feel for veterans today, particularly if you are in — were 
in the combat arms, it is harder to translate that military experi- 
ence into civilian occupation. 

Mr. Courtney. Right. 

Mr. Fitzgerald. So I think that is the — it is more difficult today. 

Mr. Courtney. Right. Thank you. 

Chairman Walberg. I thank the gentleman. 

I turn to the good doctor from Indiana, Mr. Bucshon, for your 5 
minutes. 

Mr. Bucshon. Thank you, Mr. Chairman. 

First of all, I would like to completely disagree that anyone here 
today is being resistant to hiring veterans. I find that everyone I 
talk to out there of course has great respect for what veterans have 
done for their country and wants every one of them to be employed. 
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and I disagree with the previous statements that are to the con- 
trary. 

Ms. Shin, the question I have — and I am concerned about the 
Americans with Disabilities Act — do you think an employer should 
ask a woman when she comes to be employed whether or not she 
plans to have a family or not? 

Ms. Shiu. No. 

Mr. Bucshon. Okay. Do you think that there are some people 
out there who are employers that may consider that a potential — 
having a potential impact on their future employment of that indi- 
vidual? 

Ms. Shiu. Perhaps. 

Mr. Bucshon. Okay. Then why do you think that it is okay for 
businesses now to ask people if they have a disability or not? 

Ms. Shiu. Because the ADA says so. 

Mr. Bucshon. They can ask, you can ask people — I ran a medical 
practice that had 100 employees and 15 physicians and I can tell 
you that we never — those type of questions in the initial pre-offer 
stage were not the type of things that we would ask. Why? Because 
it violates the law. 

Ms. Shiu. If it is in furtherance of affirmative action, sir, then 
they are permissible questions. 

Mr. Bucshon. You know, I think you are talking out of both 
sides of your mouth on this issue — I will be frankly honest with 
you — ^because I have serious concerns about, on one hand, saying 
that employers — people are allowed to have people voluntarily say 
whether they have a disability, but on the other hand, saying that, 
well, it depends on the circumstance, that could be a violation of 
the law. I do think it leaves employers wide open to individual law- 
suits. 

As a previous employer — and I can tell you that my wife — I have 
four children. My wife is a working mother. She is an anesthesiol- 
ogist. I have direct experience with this, and I don’t think that em- 
ployers should be able to ask women whether they plan to have a 
family or not. I think it should be a violation of the law because 
it is discriminatory, potentially. 

So I have serious concerns about what you said today about ac- 
cepting the fact that now, because you want to set a quota, the only 
way to do a quota is to have people self-determine whether or not 
they have a disability so that you can use that to establish a quota. 
That is the issue I have, because I think personally it leaves people 
open to violation of the law, and I just think that is a serious prob- 
lem. 

And I think your intent is — I am not talking about your intent 
or your motivation; I am just thinking, particularly based on the 
law, that you are changing precedent where now people — so say 
what happens, an employer comes in and they asked someone that 
has a disability and the person says, “I refuse to answer that ques- 
tion.” 

Ms. Shiu. That is a perfectly appropriate answer. 

Mr. Bucshon. Right. And so say that person is someone who — 
is someone who was told to go in to a particular employer because 
they knew they were going to get asked that question and when 
they walked out of the room their attorney filed a lawsuit saying 
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that they were discriminated against because the employer didn’t — 
say they didn’t get the job. 

The employer says, “You didn’t get the job because you are not — 
you don’t have the requirements.” They say it is because they re- 
fused to answer whether they have a disability or not. Would that 
be a violation of — would that be a lawsuit that would be something 
you would agree with that they could do that? 

Ms. Shiu. It is certainly not a lawsuit I would have taken as a 
plaintiffs lawyer. 

Mr. Bucshon. Why not? 

Ms. Shiu. Because you have to have proof that there was an in- 
tent to discriminate against someone solely because of their dis- 
ability. 

Mr. Bucshon. Well if somebody comes in — 

Ms. Shiu. There is no nexus — 

Mr. Bucshon. — and you ask them the question and they — as it 
turns out, they say — say they do have a disability but they refuse 
to answer the question — 

Ms. Shiu. Just because a pregnant woman applies for a job 
doesn’t mean that if she doesn’t get the job it is because she was 
pregnant. I mean, there is an analysis that has to go and I would — 
I find that to be very thin on the facts and the law, sir. 

Mr. Bucshon. Yes, well I find your testimony to be very thin on 
the facts, also. 

Mr. Kirschner, I want to ask you a question. Your testimony 
states that over 3,300 hospitals and clinics provide coverage to al- 
most 10 million TRICARE beneficiaries that an expansion of 
OFCCP’s jurisdiction to classify these hospitals as a federal subcon- 
tractor will cover almost 60 percent of the registered hospitals in 
the United States. 

If OFCCP is successful in its assertion of jurisdiction over hos- 
pitals, how do you expect this potentially will affect the care for our 
nation’s servicemembers and veterans? 

Mr. Kirschner. Well, each hospital would need to make its own 
decision, but what the DOD has already found in a published re- 
port is that hospitals are becoming more resistant to signing up to 
participate in TRICARE programs out of a concern that they could, 
after the fact, be found to be federal contractors. 

Mr. Bucshon. So what you are saying is it is going to limit ac- 
cess to health care? Because I was a heart surgeon before. I know 
about health care. What you are going to say is maybe a lot of com- 
munity hospitals in smaller communities just aren’t going to mess 
with it. 

Mr. Kirschner. Correct. If they are not otherwise federal con- 
tractors and therefore, just participating in TRICARE or FEHBP 
would cause them to, by that — ^by performing that medical care, be- 
come federal contractors, hospitals could make a decision to say, “I 
don’t want that burden — that administrative burden, and so there- 
fore we are not going to provide care for either servicemembers or 
for federal employees and their families.” 

Mr. Bucshon. Thank you. 

Mr. Chairman, I yield back. 

Chairman Walberg. I thank the gentleman. 

I recognize myself for my 5 minutes of questioning. 
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And, Director Shin, I appreciate the opportunity to sit down, 
hopefully soon, with the issues of the results and the data that is 
there. We simply took — 

Ms. Shiu. Of course. 

Chairman Walberg. — data as communicated by your office on 
the results for the past as well as the present, so without under- 
standing any changes that might be there, it is difficult to deter- 
mine. 

I noted earlier our frustration with the administration’s lack of 
cooperation with our oversight specifically on this important issue. 
On September 19th we sent the Department of Labor an oversight 
request. Unfortunately, we did not receive a response until last 
Wednesday, right before the holiday. 

I am confused as to why the department was so late in delivering 
a wholly inadequate response, and I state that way because the de- 
partment failed to answer all of our questions or provide the inter- 
nal documents we requested. Based on what we did receive, am I 
to understand the department did not communicate with 0MB re- 
garding the rule-making and no one was denied a meeting with the 
administration regarding this rule-making? 

Ms. Shiu. Chairman Walberg, the DOL’s Office of Congressional 
and Intergovernmental Affairs guides the process for responding to 
congressional oversight matters. I have not been specifically in- 
volved in that but I do understand that hundreds of pages of docu- 
ments have been turned over and questions were, in fact, an- 
swered. 

I also understand that there are ongoing discussions between 
your staff and their staff and I certainly hope we can get this re- 
solved and get you the information that you want. 

Chairman Walberg. Well, that is not my understanding. 

Ms. Shiu. Oh, okay. 

Chairman Walberg. In February we held a hearing on guidance 
issued by the department concerning the WARN Act and sequestra- 
tion. In response to similar frustrations with a lack of oversight co- 
operation, Assistant Secretary Oates stated that the OCIA handles 
the oversight requests and her agency was not involved in the proc- 
ess. 

I would hate to think that the department is obstructing our 
oversight. Will you assure us that by December 13 we will receive 
a complete and adequate response to our oversight request, includ- 
ing all requested materials, documents, and communications? 

Ms. Shiu. I will confer with OCIA and our solicitors. On our staff 
we have had people who have been working with OCIA on the 
oversight request, just to allay that one particular fear. 

Chairman Walberg. Well, in our deliberative process we need 
those issues resolved. And so I would continue to push for that to 
be made. And I know there are a lot of pushes that go on, but it 
is my responsibility and this subcommittee’s responsibility to get 
the answers that we need to make accurate decisions. 

The Department of Defense stated in 2010 that it was impossible 
to achieve the TRICARE mission of providing affordable health 
care for our nation’s active duty and retired military members and 
their families if onerous federal contracting rules were applied to 
more than 500,000 TRICARE providers in the United States. Are 
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you at all concerned, Ms. Shin, about the lack of access to care the 
Department of Defense believes our nation’s servicemembers and 
veterans will face if OFCCP continues to assert jurisdiction over 
health care providers, along with testimony we received from Mr. 
Kirschner today about the practical ramifications to the hospital in- 
dustry? 

Ms. Shiu. Of course I am concerned that everybody has appro- 
priate health care, but I don’t believe that it is — OFCCP has not 
expanded our jurisdiction. Whatever people may think, we just 
not — we have not expanded our jurisdiction over TRICARE-covered 
subcontractors nor do we believe that all health care providers that 
participate in TRICARE are subcontractors. 

In fact, our subcontractor coverage is determined on a case-by- 
case basis. The necessary to performance prong of the definition at 
issue in the TRICARE case has been in the regulations since 1978. 

Chairman Walberg. Well, let me jump in there and ask again, 
then, Mr. Kirschner, why would you disagree with that? 

Mr. Kirschner. On several points. Chairman. 

First of all, the OFCCP has expanded its jurisdiction. The 
OFCCP had previously issued directives — internal directives — stat- 
ing that, for example, that coverage under the FEHBP would not 
make you a federal contractor. The OFCCP has rescinded that. 

The OFCCP has also taken the position that participation in 
TRICARE in a managed care component of TRICARE would make 
hospitals a government contractor. That is a new position. Pre- 
viously, TRICARE participation like FEHBP, like Medicare, was 
treated as a federal financial assistance that did not result in the 
hospital being a federal contractor. 

The OECCP’s current position, which is, as stated by Director 
Shiu, a case-by-case basis, is completely unworkable from a hos- 
pital’s perspective. When the hospital enters into a — 

Chairman Walberg. I am going to have to cut it off here. I wish 
we could go on, and we will, on this issue and others related to it 
in the future. 

But I think what I did want to get at was that while there is 
a statement from the department’s position, yet the practical rami- 
fications and impressions out in the field are so much different, 
and we need to deal with that. 

But my time is expired, so I will try to hold myself to that, as 
well. 

I thank the panel for your participation today. 

And now I turn to my ranking member for final comments. 

Mr. Courtney. Thank you, Mr. Chairman. Again, before making 
my remarks I just want to introduce a joint letter which was 
signed by the Bazelon Center for Mental Health Law, National Dis- 
ability Rights Network, Epilepsy Foundation, VetsFirst, Paralyzed 
Veterans of America, the National Down Syndrome Congress, 
Easter Seals, the National Council on Independent Living, and 
Source of America — again, a joint letter in support of the two rules 
that we have been discussing here today. 

Also, a separate letter from the Women’s Legal Defense and Edu- 
cation Fund, the National Women’s Law Center, and the Leader- 
ship Conference on Civil and Human Rights. So if I can submit 
those? 
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One of our primary areas of concern is enforcement of Executive Order 11246, 
which bans employment discrimination by government contractors oh federal 
and federally assisted construction sites. The Order was revised in 1978 because 
of the "almost total exclusion of women from [construction] employment." The 
same year, the regulations governing registered apprenticeship programs were 
also revised to establish specific affirmative standards for women, who numbered 
between 1% and 3% of apprentices in the skilled construction trades.^ We 
applaud Director Shiu for the work that she and her staff have done to ensure that 
federal contractors comply with the requirements of E.0. 11246. Women’s access 


^ 43 Fed. Reg. 20769 (May 12, 1978) 
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to these high-wage career opportunities face on-going barriers that include gender stereotyping 
and other forms of discrimination including barriers to training and hiring and unfair job 
assignments, Women need the OFCCP to help federal contractors address these issues and 
change the traditional operating procedures to offer all who want these jobs real equal 
opportunity. 

Additionally, we are fully in support of the recently revised rules re; Section 503 of the 
Rehabilitation Act of 1973 and the Vietnam Era Veterans' Readjustment Assistance Act of 1974 
(VhVRAAj. We applaud the new Section 503 rules, which set out a hiring goal that 7% of federal 
contractors and subcontractors of each job group in their workforce be qualified individuals 
with disabilities. We also support the aspects of the rule that specify actions contractors must 
take wit!\ respect to training and recruitment, record keeping, and policy dissemination. These 
provisions are similar to those that promote workplace equality for women and minorities, and 
have long been in place. The new VEVRAA rule makes clear job listing and subcontract 
requirements, and strengthens accountability and record-keeping requirements, thereby 
enabling contractors to assess the effectiveness of their recruitment efforts. These revised rules 
ensure that federal contractors offer our veterans and people with disabilities access to 
meaningful opportunities for work. 

Taken togeth(?r, the continued enforcement of E.0. 11246, along with implementation and 
enforcement of the new rules regarding Section 503 and VEVRAA vviil ensure that federal 
contractors can enhance their ability to attract, train, and hire veterans, women, people of color 
and people with disabilities, it will also buttress the access of these groups to positions that 
provide economic security and help strengthen our economy. We feel that these standards are 
fair and encourage employers to both deepen and broaden the talent pool of those eligible for, 
and capable of filling these contractor and subcontractor positions. The use of affirmative action 
and efforts to en.sure equal employment opportimities, particularly for underrepresented 
groups, is of paramount importance and we fully support the efforts of OFFCPand the 
Department of Labor in this regard. 

Thank you for the opportunity to provide this testimony. We look forward to continuing to work 
with you on these and other matters. 


Sincerely, 





V 

l.isaiynjj!, Jacobs 

Vice-President for Government Relations 
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FATIMA GOSS GRAVES 

VICE PRESIDENT FOR EDUCATION & EMPLOYMENT 
NATIONAL WOMEN’S LAW CENTER 


BEFORE THE COMMITTEE ON EDUCATION AND THE WORKFORCE 
SUBCOMMITTEE ON WORKFORCE PROTECTIONS 

FOR A HEARING TITLED: “NEW HIRING POLICIES FOR FEDERAL 
CONTRACTORS” 

December 4, 2013 

OFCCP’s Final Rules Providing Meaningful Economic Opportunity to Veterans and 
People with Disabilities arc Critical in These Challenging Economic Times 

Chairman Walberg, Ranking VIember Courtney, and members of the Subcommittee: 

Thank you for the opportunity to submit this testimony. The National Women’s Law Center has 
been involved in virtually every major effort to secure and defend women’s legal rights over the 
last 40 years, including their critical rights to equal opportunity in the workplace. We write today 
to draw your attention to the important work of the Department of Labor’s Office of Federal 
Contract Compliance Programs (OFCCP). 

OFCCP administers and enforces the civil rights of all those employed by federal contractors and 
subcontractors, covering approximately one-fourth of the civilian w'orkforce, and more than 
200,000 businesses with contracts totaling almost $700 billion, its authority includes Executive 
Order 1 1246. which prohibits government contractors from discriminating in employment 
decisions on the basis of race, color, religion, sex, or national origin, and also requires 
contractors to take affirmative action to ensure that equal opportunity is provided in all aspects of 
employment. In addition to the Executive Order, OFCCP’s jurisdiction extends to enforcement 
of Section 503 of the Rehabilitation Act, which requires nondiscrimination and affirmative 
action for qualified individuals with disabilities, and the Vietnam Era Veterans Readjustment 
Assistance Act (VEVRAA), which requires nondi.scrimination and affirmative action for special 
and disabled veterans of any war, campaign, or expedition in which a campaign badge has been 
authorized. 

Unfortunately, over the last four decades the equal opportunity programs for qualified veterans 
and people with disabilities required under VEVRAA and Section 503 have failed to translate 
into meaningful employment opportunities. The new regulations issued by OFCCP clarify the 
requirements of the law under those two statutes, give clear guidance, require data collection, 
and set out baseline benchmarks for hiring. We are pleased that OFCCP has issued these rules, as 
they will be crucial to promoting economic opportunity for veterans and the disabled, and are of 
special importance in light of the high rates of unemployment in both communities. 
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I. OFCCP Is Working Effectively to Eradicate Barriers to Employment 

The key roie that OFCCP has played in improving economic security for workers and their 
families cannot be overstated. OFFCP is not limited to merely responding to complaints — it 
proactively addres.ses discrimination by bringing systemic investigations, conducting compliance 
reviews of .selected contractors, and providing guidance to contractors on affirmatively 
promoting equal opportunity in the workplace and complying with the laws under its jurisdiction. 
By focusing on large, systemic problems, OFCCP has ensured that workers receive fair treatment 
in hiring and promotions and that the employment decisions made by contractors reflect our 
society's nondiscrimination norms. This mission also ensures that the many federal contractors 
that play by the rules do not have to compete at a disadvantage with those that discriminate. 

Throughout the years, OFCCP has implemented a number of initiatives that have aided in the 
integration of the workforce in industries such as construction, higher education, and mining, 
ensuring equal opportunity for women in sectors with a long history of unfair treatment in hiring, 
promotions, and compensation. For e.xample. in 1975, pursuant to a legal settlement reached with 
the National Women's Law Center, OFCCP targeted hiring and employment practices for 
women in colleges and universities around the country, improving opportunities for women in 
higher education.' 

Today, OFCCP continues to be well-positioned to open the doors of opportunity to those groups 
w'ho have experienced a history of discrimination. In the past seven months, OFCCP has 
collected over 4 iniilion dollars ($4,260,315) in back wages and interest for workers: 

• Nearly 400 African-American, Hispanic, and Asian American workers will receive 
almost 1 million in back wages from a federal contractor who di,scriminated against them 
in hiring. 

• Nearly 60 women workers who were steered into lower paying jobs will receive 
$265,983 in back pay. 

• OFCCP won .$2,181,593 in back wages and interest for 1,147 African American job 
applicants who were rejected for teller and entry-level clerical and administrative 
positions over the course of two decades. 

• A medical equipment manufacturer that paid Hispanic workers less than their white 
counterparts will pay $290,000 in back wages and interest to 78 affected production 
associates. 

• OFCCP settled with ResCare HomeCare Spokane on allegations that the company was 
responsible for .sex discrimination against 77 qualified men who applied for in-home care 
positions. The rejected applicants will receive $92,000 in back wages and interest, and 
ResCare agreed to make eight job offers to the class members as well as reform its hiring 
practices. 
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• A Maryland construction firm will pay fourteen Hispanic employees $1 13,000 after they 
alleged sexual harassment, retaliation and interference. The company also pledged to 
rehire the affected workers as job opportunities become available. 

• OFCCP negotiated a settlement with Bertucci, a construction company that holds large 
contracts with the U.S. Army, Bertucci will pay $70,000 in back wages and interest to 14 
employees who were rejected for positions. The company has also agreed to extend job 
offers, with retroactive seniority, to at least six of the original class members. 

In addition to recovering back wages, interest and benefits for affected workers, OFCCP also 
educates workers about their rights, inspects workplaces to make sure they are free from 
discrimination, secures good job opportunities for victims of discrimination, and prompts 
positive changes in employment policies and practices. 

II. The Newly Issued Regulations Will Increase Economic Opportunity for 
Veterans and People with Disabilities 

OFCCP's mission is especially important in these challenging economic times. The most recent 
data on poverty and income revealed that even as the economy continues to recover, poverty 
rales have remained at or near record levels,’ Fifteen percent of .Americans, or 46.5 million 
people, live in poverty,^ More than one in seven women, nearly 17,8 million, lived in poverty in 
20 1 2, About 44 percent of these women (nearly 7.8 million) lived in e.xtreme poverty, defined as 
income at or below 50 percent of the federal poverty level. The poverty rates for people of color 
were especially high: 23,1 percent of black people, 21.6 percent of Hispanics, and 29.5 percent 
of Native Americans are in poverty,"' Rates were even higher for women of color. About one in 
four black (25.1 percent) and Hispanic women (24,8 percent) are in poverty, as well as about one 
in three Native American women (34.4 percent).’ The overall wage gap between fulltime 
working men and w'omen remained flat at 23 cents, with the gap widening when the wages of 
fulltime working women of color are compared to their white male counterparts.* 

Veterans and people with disabilities are disproportionately represented among the unemployed 
and those out of the workforce entirely. As of October 2013, the unemployment rate of people 
with disabilities remained almost twice that of those without disabilities (12.8 percent vs. 6,7 
percent), and the labor participation rate remains extremely low, at 20.0 percent - less than one 
third the participation rate of those without disabilities.’ Recent veterans (Gulf War-era II) had 
an unemployment rate of 10,1 percent, 9.6 percent for men and 11.6 percent for women in 
October 2013.* As these numbers demonstrate, veterans and people with disabilities are not 
seeing improvements as the economy advances. 

In the face of these incredibly high rates of unemployment for veterans and individuals with 
disabilities, OFCCP updated its regulations. Section 503 and VEVRA are likely to prompt 
important changes in the way that contractors recruit and hire veterans and individuals with 
disabilities. 

Seclion 503. Contractors' Section 503 requirements have been unchanged since the 1970s. 
OFCCP’s final rule will strengthen the Section 503 regulations to help ensure equal opportunity 
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for those with disabilities in federal contractor workplaces, by aiding contractors in their efforts 
to recruit, hire, and improve job opportunities for people with disabilities. The final rule also 
makes changes to the nondiscrimination provisions of the regulations to bring them into 
compliance with the ADA Amendments Act of 2008. 

VEVRAA. Veterans returning from service face significant obstacles in obtaining employment, 
including explaining their military experience to civilian employers'’ and the stigma associated 
with psychological injuries and mental health treatment.'” Yet the framework of contractor 
obligations regarding VEVRAA had not been revised since the initial regulations were published 
in 1976" and thus do not reflect the employment situation that returning veterans now face. 
Among other things, the final rule prompts contractors to evaluate annually the effectiveness of 
their efforts to ensure that protected veterans have access to employment opportunities, including 
by setting measurable benchmarks for hiring veterans. 

In the process of developing both of these final rules, OFCCP conducted a thorough and 
transparent stakeholder engagement strategy. In 2010, OFCCP began meeting with advocates, 
policymakers, employer groups, workers and job seekers. On December 9, 201 1, OFCCP issued 
a notice of proposed rulemaking to inform the public about proposed changes to its regulations 
under Section 503 and VEVRAA. After a full and extensive comment period, OFCCP issued its 
final rule on September 24, 2013. 

For nearly fifty years, the federal government has operated with the longstanding principle that 
companies that have the privilege of profiting from doing business with the federal government 
should not be permitted to discriminate in employment. For good reason - the taxpayer dollars 
used to buy goods and services from companies simply should not support discrimination. For 
too long veterans and people with disabilities have experienced widespread workplace 
discrimination, and the tools to combat this discrimination, even discrimination by those 
contracting with the federal government, were inadequate. Strengthening the nondiscrimination 
rules for veterans and people with disabilities will yield results for workers and employers alike. 
These new rules will set the stage for employers to tap into a diverse pool of talent that will only 
leave them and the broader economy stronger. 


' WEAL V, Weinherger. Civ. No. 74-1720 (D.D.C., filed Nov. 26, 1974), subsequently WEAL it Califano. 

■Itian Enlmachcr. el. ai. Insecure A Unequal: Eoveriy and Income Among lEomen and Families 2000-2012 6, Nat'l 
Women’s Law Ctr (Sept, 2013), available at 

htlp://w\vw.nwlc.org/sites/default/fiies/pdls/finai__2013_nvvlc_povcrtyreport.pdf Ihereinattei' Insecure * Unequal]. 

^ U.S, Census Bureau. News Release: Income, Poverty and Health Insurance Coverage in the United States: 2012 
(Sept. 17, 2013) hitp://\vvvvv,ccnsus.gov/newsroom,'rcleases/archives/income_wcalth/cbl 3-165.html. 

“ U.S. Cen.su,s Bureau. Income, Poverty, and Health Insurance Coverage in the United States: 2012 - Report and 
Detailed Tables (Sept. 2013), hllp://w\vw.ccnsu,s.gov/hhesAvww7povcrt)7dala/incpovhllh/2012/index.hliTil (last 
visited Dec. 2. 20 1 3): Current Popuialion Survey 'fable Creator, 
http://w\vw. census. gov/cps/data/cpslabiccrealor.html (last visited Dec. 2, 2013). 

^ Insecure and Unequal at 3. 

Nat'l Women's i,a\v Cir.. The Wage Gap is Stagnant in the Last Decade (Sept. 2013) available a! 
http:/Av\vw, nvvlc.org/sitcs/derautt/files/pdls/wage_gap_is_stagnanl_20 1 3. pdf. 

U.S. Dep’t of l.abor. Office of Disability Employment Policy. http://w'wwv.dol.gov..todep (last vi.sited Nov. 27, 
201.3). 
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^ U.S. Depn ofLabor, Bureau of I.abor Slalistics, Economic News Release, Table A-5. Employment status ofthe 
civilian population 1 8 years and over by veteran status, period of service, and sex, not seasonally adjusted, available 
at hup;//vvw\v,bls.gov/nc\vs,rciease/empsit.t05.htm.{last visited Nov. 27, 20 1 3). 

^ Vanessa Williamson & Erin Mulhall, Iraq and Afghanistan Veterans of America, Careers After Combat: 
Employment and Education Challenges for Iraq and Afghanistan Veterans 1 (Jan. 2009), available at 
http://'iava.org/llies/iava careers artep combal__2009.pdf (noting one recent survey Ibtmd that 61% of employers did 
not believe they had "a compieie understanding of the qualifications cx*scr\'icc members offer" and more than 75% 
of veterans entering the workforce reptrrled ‘’an inability to effectively translate their military skills to civilian 
terms"). 

See id. (noting nearly onc-third of veterans who tested positive for mental health problems worried about the 
efiect it will have on their career). 

" Office for Fedd Contract Compliance i'*rogram,s. Vietnam Era Veterans' Readjustment Assistance Act 
(Section 4212) Notice of Proposed Rulemaking (NPRM), available at 

http:, vwwvv. del, gov/ofccp/regs./compliance/faqs/VEVRAA_NPRM_taq.htm (last visited Nov. 6, 2013). 
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HOUSE EDUCATION AND THE WORKFORCE COMMITTEE 
SUBCOMMITTEE ON WORKFORCE PROTECTIONS 

DECEMBER 4, 2013 

Chairman Kline, Ranking Member Miller, Subcommittee Chairman Walberg, Ranking Member 
Courtney, and Members of the Subcommittee: 1 am Wade Henderson, president & CEO of The 
Leadership Conference on Civil and Human Rights. Thank you for the opportunity to submit testimony 
for the record regarding hiring policies for federal contractors and recent actions by the Office of Federal 
Contract Compliance Programs (OFCCP), 

The Leadership Conference on Civil and Human Rights is a coalition charged by its diverse membership 
to promote and protect the civil and human rights of all persons in the United States. Founded in 1 950 by 
A. Philip Randolph, Arnold Aronson, and Roy Wilkins, The Leadership Conference works in support of 
policies that further the goal of equality under law through legislative advocacy and public education. The 
Leadership Conference’s more than 200 national organizations represent persons of color, women, 
children, organized labor, persons with disabilities, the elderly, the LGBT community, and faith-based 
organizations. 

The Leadership Conference is committed to building an America that is as good as its ideals - an America 
that affords everyone access to quality education, housing, health care, collective bargaining rights in the 
workplace, economic opportunity, and financial security. Today, many workers are imable to secure equal 
access to employment and to be protected against workplace discrimination. 

Equal opportunity initiatives in the employment context are designed to ensure that all individuals have a 
fair chance to access opportunities in the workplace. Equal opportunity programs have opened up job 
opportunities for qualified women and minorities to achieve high wages, advance in the workplace, and 
pursue nontraditional careers. Continued use of equal opportunity programs in employment and 
contracting is necessary to help break down barriers to opportunity and ensure that all Americans have a 
fair chance to demonstrate their talents and abilities. The Leadership Conference strongly supports the 
Department of Labor’s (DDL) OFCCP efforts to strengthen the affirmative action and nondiscrimination 
obligations of government contractors regarding individuals with disabilities and veterans, and 
encourages efforts to ensure equal access to job and apprenticeship opportunities for women and 
minorities. 

According to DOL, nearly one in four American workers are currently employed by a business that 
receives federal funds for contracted work. That’s more than 200,000 businesses with contracts totaling 
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almost $700 billion. Therefore, it is critical to ensure adequate protections for workers employed by 
federal contractors or those seeking employment with such a substantial sector of our workforce. The 
purpose of OFCCP is “to enforce, for the benefit of job seekers and wage earners, the contractual promise 
of afllrmalive action and equal employment opportunity required of those who do business with the 
Federal government.”' OFCCP’s authority to enforce nondiscrimination and affirmative action hiring 
policies for federal contractors is clear. OFCCP enforces Executive Order 1 1246, Section 503 of the 
Rehabilitation Act of 1973 and the Vietnam Era Veterans’ Readjustment Assistance Act of 1974 
(VEVRAA). Collectively, they require contractors and subcontractors that do business with the federal 
government not to discriminate in employment on the basis of sex, race, color, religion, national origin, 
disability, or status as a protected veleran. 

Receipt of a federal contract comes with a number of responsibilities beyond compliance with federal 
nondiscrimination and anti-retaliation laws. It also requires developing meaningful and effective efforts to 
recruit and employ underrepresented individuals, creating and enforcing personnel policies that support 
the contractor’s affirmative action efforts, maintaining accurate records on its affirmative action efforts, 
and providing OFCCP access to these records upon request. Failure to abide by these responsibilities may 
result in various sanctions, including withholding of progress payments, termination of contracts, and 
debarment from receiving future contracts. 

The VEVRAA rule provides contractors with a quantifiable metric to measure their success in recruiting 
and employing veterans, by requiring contractors to annually adopt a benchmark either based on the 
national percentage of veterans in the workforce (currently 8 percent), or their own benchmark based on 
the best available data. The rule strengthens accountability and record-keeping requirements, enabling 
contractors to assess the effectiveness of tlieir recruitment efforts, it also clarifies job listing and 
subcontract requirements to facilitate compliance. 

Section 503 of the Rehabilitation Act requires government contractors to take “affirmative action to 
employ and advance in employment qualified individuals with disabilities.”^ However, until now. these 
programs have been largely ineffective. Implementing new rules that give clear guidance, require data 
collection, and set out baseline goals for hiring is crucial to ensure equal access to employment for people 
with disabilities as well as to promote economic opportunities. The Section 503 rule introduces a hiring 
goal for federal contractors and subcontractors that 7 percent of each job group in their workforce be 
qualified individuals with disabilities. The rule also details specific actions contractors must take in the 
areas of recruitment, training, record keeping, and policy dissemination - similar to those that have long 
been required to promote workplace equality for women and minorities. 

The Leadership Conference supports OFCCP’s work to help contractors recruit, retain, and hire people 
with disabilities and veterans. .Many unemployed veterans and individuals with disabilities are ready, 
able, and willing to work. Employment opportunity increases access to economic security and 
independence. Furthermore, we strongly support additional efforts to encourage recruitment and training 
of women and minorities employed by federal contractors and efforts to prevent and enforce 
nondiscrimination based on sex or race. 

The Leadership Conference believes that the federal government should continue to hold its contractors to 
a standard of taking affirmative steps in recruiting, retaining, and advancing qualified employees 
including women, minorities, veterans, and people with disabilities. Affirmative action or equal 
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opportunity is not a “quota,” nor the substitution of numerical dictates for merit-based decisions. Some 
affirmative action plans include the management tools of numerical goals or targets for representation of 
women or minorities, and timetables for meeting those objectives. OFCCP’s final rules set fair and 
reasonable standards and guidelines for federal contractors, which employ approximately a quarter of the 
civilian labor force. Affirmative action programs expand the talent pool for businesses to draw on, and 
many companies report that a diverse workforce has led to enhanced performance and productivity.’ 

Conclusion 

The Leadership Conference and its members look forward to continuing its work with the Committee and 
the Department of Labor to find solutions to securing fair employment opportunities for our most 
vulnerable workers. Thank you for your leadership on this critical issue. 


‘ Office of Federal Contract Compliance Mission Statement at http://www.dol.gov,fofccp/aboiitof html. 
’ Section 503 of the Rehabilitation Act of 1973, as amended, 29 DSC Sec, 793(a)(i993). 

■’Federal Cdass Ceiling Commission, Good for Business: Making Full Use of the Nation's Human 
Capital at 5 (1995), (a study of the Standard and Poor's 500 found average annualized returns of 18.3% 
for companies committed to affirmative action, compared to 7.9% for bu.sines.ses where glass ceilings 
were firmly in place). 
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December.!, 2013 
Hon. Tim Walberg 

Chair, Subcommittee on Workforce Protections 
2436 Rayburn House Office Building 
Washington DC 20515 

Hon. John Kline 

Chair, Committee on Education and the Workforce 
2439 Rayburn House Office Building 
Washington DC 20515 

Representatives Walberg, Courtney, Kline and Miller: 

The Consortium of Disabilities (CCD) Task Forces on Rights, Veterans and Military 
Families, and Employment and Training submit this written testimony for the December 4, 2013 
subcommittee hearing, “Examining Recent Actions by the Office of Federal Contract 
Compliance Programs.” CCD is a coalition of national disability organizations working for 
national public policy that ensures the self-determination, independence, empowerment, 
integration and inclusion of children and adults with disabilities in all aspects of society. - 

We applaud the Department of Labor’s efforts to ensure that the affirmative action 
requirements of Section 503 and VEVRAA include a utilization goal for employment of people 
with disabilities and a hiring benchmark for protected veterans by contractors receiving large 
federal contracts. Goals or benchmarks have long been needed to make implementation of 
Section 503’s and VEVRAA’s affirmative action requirements meaningful and to more closely 
align these requirements with federal contractors’ affirmative action obligations relating to race, 
ethnicity and gender. It is also critical that the new Section 503 and VEVRAA regulations 
require the collection of data that will help contractors and the Labor Department determine 
whether contractors’ affirmative action efforts to recruit, hire and retain employees with 
disabilities and protected veterans are effective. Affirmative action efforts are of limited value if 
they do not include any analysis of data to determine whether these efforts are actually having 
success. 


HOn. Joe Courtney 

Ranking Member, Subcommittee on 

Workforce Protections 

2348 Rayburn House Office Bldg. 

Washington DC 20515 

Hon. George Miller 
Senior Democratic Member, 
Committee on Education and the 
Workforce 

2205 Rayburn House Office Bldg. 
Washington DC 20515 
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These updates to the Section 503 and VEVRAA regulations are extraordinarily important 
to ensure that people with disabilities and protected veterans are afforded meaningful 
opportunities to work. The employment rates for people with disabilities remain far below those 
of any other group tracked by the Bureau of Labor Statistics, and working-age people with 
significant disabilities participate in the workforce at less than one-third of the rate of the general 
population. The workforce participation rate of veterans with disabilities is also well below that 
of the general population. The Labor Department’s new rules make clear that the failure to meet 
the utilization goals in Section 503 and the hiring benchmarks in VEVRAA is not sufficient to 
prompt an enforcement action and that contractors that take the steps required by the regulations 
do not violate the law, even if they do not meet these goals or benchmarks. Having a goal or 
benchmark, however, is an important mechanism to create some accountability and help ensure 
that progress is actually achieved. 

The Committee and Subcommittee leadership have questioned whether the Department 
of Labor has the authority to impose a utilization goal for employment of individuals with 
disabilities and a benchmark for protected veterans, and to require contractors to invite job 
applicants to self-identify as having a disability for purposes of affirmative action. Litigation 
recently instituted against the Department by a construction firm trade association also 
challenges the Department’s authority to set a utilization goal and to require the collection of 
data concerning the hiring and employment of people with di.sabilities. 

We strongly disagree with the assertion that the Department lacks the authority to (1) 
impose a utilization goal or a benchmark, (2) require the collection of information related to the 
hiring and employment of people with disabilities, and (3) invite applicants to self-identify as 
having disabilities. Having a goal or benchmark and requiring the collection of data to determine 
whether a contractor’s efforts to employ people w'ith disabilities and protected veterans are 
acltially working SiK well within the scope ol'tire agency’s authority in enforcing laws that direct 
contractors receiving large federal contracts to maintain and implement affirmative action 
programs to improve employment of people with disabilities and protected veterans. Indeed, the 
agency imposed these requirements only after concluding that little improvement in the 
employment of these groups had occurred during the several decades during which the prior 
regulations were in effect. As the agency noted, it “determined that affirmative action process 
requirements, without a quantifiable means of assessing whether progress toward equal 
employment opportunity is occurring, arc insufficient.”' 

.Moreover, the Department’s requirement that contractors invite applicants to voluntarily 
self-identify as an individual with a disability is perfectly consistent with the Americans with 

' U.S. Dep't of Labor, Office ofFederal Contract Compliance Programs, Affirmative Action and 
Nondiscrimination Obligations of Contractors and Subcontractors Regarding Individuals w'ith 
Disabilities; Final Rule, 78 Fed. Reg, 58682, 58703 (Sept. 24, 2013), h ttp://\vww. epo.gov/fdsvs/Dke/FR- 
20 1 .3-09-2 4/pd l72 0 13-2 1 228. Dd C. 
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Disabilities Act (ADA). The U.S. Equal Employment Opportunity Commission (EEOC), 
charged with enforcing and interpreting the ADA’s requirements with respect to employment 
discrimination, has always maintained that disability-related inquiries are permitted of applicants 
as part of a voluntary affirmative action program. See, e.g., 29 C.F.R. Part 16.30 App. § 
1630.14(a), Medical Examinations and Inquiries Specifically Permitted {"As previously noted, 
collecting information and inviting individuals to identify themselves as individuals with 
disabilities as required to satisfy the alTirmative action requirements of section 503 of the 
Rehabilitation Act is not restricted by [the ADA’s provisions concerning pre-employment 
inquiries]”). In fact, the EEOC issued a letter specifically clarifying that the Labor Department’s 
regulations inviting individuals to voluntarily self-identify as having a di.sability are consistent 
with the ADA.’ 

We think that the Department of Labor was not only well within its authority in issuing 
the regulations implementing Section 503 and VEVRAA, but could have gone further. In 
response to the concerns expressed by contractors, the Department made numerous concessions 
to contractors in its final regulations. For example, the Department: 

• declined to impose a separate subgoal to ensure that individuals with significant 
disabilities are being employed 

• eliminated its proposed requirements that contractors maintain linkage agreements with 
specilled entities to assist with recruitment of individuals with disabilities and protected 
veterans 

• eliminated its proposed requirement that contractors ensure that their online applications 
are accessible to individuals w ith di.sabililies 

• eliminated its requirement that contractors have written procedures outlining how 
individuals with disabilities may request reasonable accommodations and how such 
requests will be processed 

• eliminated its proposed requirement that contractors review annually the physical and 
mental qualification requirements for their jobs to ensure that they do not needlessly 
screen out individuals with disabilities (the final rule simply requires that the contractor 
follow a ■•schedule” for doing such a review) 

• eliminated its proposed requirement that training of relevant personnel concerning 
Section 503 ’s and VEVRAA’s requirements include specific topics and its proposed 
requirement that contractors make and maintain specific records 


’ Letter from Peggy R. Masiroianni, Legal Counsel, EF.OC, to Patricia A. Shiu, Director, Office of 
Federal Contract Compliance Programs (Aug. 8, 2013), 

htlo: '''vv'vvvv.dol.uov''ofccp'rcgs'compliance.''sec5()3.'OLC letter to OFCCP 8-8-2013 508c. odf 
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• eliminated its proposed requirement that contractors document and update data including 
the "applicant ratio" of applicants with known disabilities to total applicants, the "hiring 
ratio” of individuals with known disabilities to tlie total number of individuals hired, and 
the "Job nil ratio” of Job openings to job openings filled (the tmal rule only requires 
contractors to collect raw data) 

• exempted contractors with fewer than 100 employees from the Section 503 requirement 
that the 7% goal be at the job group level (the final rule requires that, for these 
employers, the 7% goal applies only at the level of the entire workforce) 

• changed the requirement that contractors annually invite employees to self-identify as 
individuals with disabilities to a requirement to invite employees to do this once every 
five years 

• included language allowing the Department of Labor to waive compliance with the equal 
opportunity provisions for any federal contract or group of contracts when it deems this 
"in the national interest” 

Many of these concessions disappointed individuals with disabilities and protected 
veterans who believed that the agency should have required more of contractors who benefit 
from significant federal contracts. Nonetheless, we support the final regulations implementing 
Section 503 and VEVRAA and believe that they provide a necessary foundation for increasing 
employment opportunities for individuals with disabilities and protected veterans. 

Thank you for considering our comments. 

Sincerely. 



Jennifer Mathis 

Bazelon Center for Mental Health Law 
Co-chair, Rights Task Force 


Curt Decker 

National Disability Rights Network 
Co-chair, Rights Task Force 


Mark Richert 

American Foundation for the Blind 
Co-chair, Rights Task Force 

{ jx . U( , C r '1 <* 

Sandy Finucane 

Epilepsy Foundation of America 
Co-chair, Rights Task Force 
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Heather Ansley 
Vets First 


Co-chair, Veterans and Military Families 
Task Force 



Maynard Friesz 
Easter Seals 

Co-chair, Veterans and Military Families 
Task Force 




Susan Prokop 

Paralyzed Veterans of America 
Co-chair, Veterans and Military Families 
Task Force 



Susan Goodman 

National Down Syndrome Congress 
Co-chair, Employment and Training 
Task Force 


Kelly Buckland 

National Council on Independent Livin: 
Co-chair, Employment and Training 
Task Force 



Alicia Epstein 
SourceAmerica 

Co-chair, Employment and Training 
Task Force 
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Chairman Walberg. Without objection, and hearing none, they 
will be added to the record. 

Mr. Courtney. Great. Thank you. 

Again, I want to thank the witnesses. This has been a very, I 
think, healthy, somewhat adversarial or — at times, but that is the 
way our system is set up, and again, I think there has been some 
good information that we have elicited from today’s hearing, and I 
am sure there will be more follow up with the agency, particularly 
in terms of the question of just enforcement, which I think is a le- 
gitimate concern that people really should, again, get some more 
guidance from you in terms of how these rules would be enforced. 

But I also think it is important that we recognize, you know, that 
chart over there, as well, which is that there are hundreds of thou- 
sands of Americans who I think are prepared to contribute to this 
country, and we, again, and particularly in the area of federal con- 
tracts, need to really ensure that we are — in a way that is not in- 
trusive or excessive mandates, trying to advance a goal which I 
think most Americans would support. 

You know, I would say, you know, Mr. Fitzgerald’s comments re- 
garding the obstacles that veterans face, which again, were chal- 
lenged, the fact of the matter is the unemployment rate for vet- 
erans, particularly Iraq and Afghanistan War veterans, exceed both 
their own age group and the country as a whole. That is unaccept- 
able. 

And, you know, when Admiral Mullen, who was chairman of the 
Joint Chiefs, left military service, he gave his farewell address, 
which was a remarkable speech, in my opinion, but he really 
warned about the fact that our military, as Mr. Fitzgerald said, has 
become the 1 percent. We talk a lot about the 1 percent, the 99 
percenters, but there is no question — you know, numbers don’t 
lie — that the fact of the matter is that the — particularly with an all 
volunteer force, which is so valuable in so many ways — but the fact 
of the matter is that the interaction between the vast, vast major- 
ity of our country, including employers and some who, again, ben- 
efit from federal contracts, and their exposure to people who serve 
in the military — as Admiral Mullen — you can’t get more credible 
than Mike Mullen, is very limited just because of just the way 
things have developed over time in terms of how we raise our 
forces for our country. 

So the unemployment rate, which again, is unacceptably high for 
people leaving the military despite the best efforts for tax incen- 
tives for employers, and I am sure a lot of members, including all 
who are on the committee who do the best to promote, at job fairs 
and what not, hiring these folks, we are falling short here. And to 
say that we can’t set up some system where federal contractors can 
sort of be part of that solution, again, I think is something that we 
really should do better. 

I mean, we really need to use our best, balanced, reasonable ap- 
proach to try and, again, help these folks who have done so much 
over the last 12 years — longest military conflict in American his- 
tory with an all volunteer force. Unemployment rate that, again, 
far exceeds the norm. You know, that just is not something that 
I think any American would find to be satisfactory or acceptable. 
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So again, hopefully this dialogue which we started here today 
will answer some of the questions that have been brought forth. 
Again, Mr. Kirschner has raised, I think, some important issues 
about impact on programs that have — that help our TRICARE mili- 
tary retirees and active duty folks, in terms of making sure that 
we maintain access for hospital services. 

And again, I want to compliment the chairman for holding this 
hearing and look forward to working with you in the future to try 
and, again, work out some of the kinks that have come forward 
here today. And with that, I yield back. 

Chairman Walberg. I appreciate those comments and I respect 
them because I know they are true. And I look forward to working 
together on it. 

This is an important issue, and I appreciate the attention to this 
hearing today — each of you in the room as well as those of you in 
the panel. There is no one in this room at this dais or who has left 
this room that does not want to create more jobs, more opportunity 
for everyone in our great nation. 

And that includes those that would be considered disabled for 
whatever reason, and certainly those who have served our country 
in settings that many of us can only assume about the extent of 
what that means but appreciate it nonetheless. 

We want to encourage growth. We want to encourage oppor- 
tunity. 

We want to encourage hope in our society that indeed, in this 
country, of any country on the face of the earth, there is still that 
wonderful dream called the American dream that can still be 
achieved and that there are entities in our governmental system 
that will do their best to assure that unnecessary roadblocks are 
kept out of the way, not allowed to be there, but also that same 
government and its system will recognize the reality of what 
human frailty and options and challenges that are out there in the 
real world put in the way of well-meaning people that still must 
have certainty reign in order to produce jobs and hope and econ- 
omy for all people. 

Our nation has been successful in doing that better than any 
other nation, and that is why a hearing like this is put in place 
for oversight to make sure that we don’t vault ourselves backwards. 

And so I would say thank you, certainly, to a panel that is made 
up of people who live in that real world, whether it be in health 
care, which is, frankly, frustrated right now with all sorts of uncer- 
tainty in how to go forward in dealing with a health care plan that 
isn’t just a Web site but is a product that has produced a lot of un- 
certainty right now; with entities that deal with veterans and their 
specific needs and realizes the outcomes and the breakdown when 
we don’t meet those needs and find now secondary solutions that 
have to be undertaken for their lives; educational systems that are 
challenged with costs to both students and the institutions to get 
back on track still as a world leader but, nonetheless, in a global 
challenge now that we have not had before — to meet those needs 
and still deal with bureaucratic challenges to your handling of that; 
and then ultimately, to human resource people who have to have 
Solomon’s sword in hand at times to try to split through questions 
that come because of competing catch-22 situations put in law by 
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well-meaning entities that need the touch of reality that comes 
from the real world. 

And then, Ms. Shiu, your response with doing the job you have 
been asked to do, and that is why we are here to help you do that 
and I hope that will continue to be the process that we can work 
together on. 

Having said all of that, we look forward to additional response, 
potentially additional hearings, roundtables, whatever it might 
take to make the system work for our people for which we at this 
dais have been elected to represent. There being no further busi- 
ness, the committee stands adjourned. 

[Additional Submissions by Mr. Miller follow:] 
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GREGORY T. CHAMBERS, PRESIDENT 
THE AMERICAN ASSOCIATION FOR AFFIRMATIVE ACTION 
"EXAMINING RECENT ACTIONS BY THE OFFICE OF FEDERAL CONTRACT COMPLIANCE PROGRAMS" 
HOUSE EDUCATION AND WORKFORCE COMMITTEE 
WORKFORCE PROTECTIONS SUBCOMMITTEE 


Chairman Kline, Ranking Member Miller, Subcommittee Chairman Walberg, Ranking Member Courtney, 
and Members of the Subcommittee: I am Gregory T. Chambers, president of The American Association 
for Affirmative Action (AAAA). Thank you for the opportunity to submit testimony for the record 
regarding hiring policies for federal contractors and recent actions by the Office of Federal Contract 
Compliance Programs (OFCCP). 

Founded in 1974, the American Association for Affirmative Action (AAAA) is a national not-for-profit 
association of professionals working in the areas of affirmative action, equal opportunity, and diversity, 
AAAA assists its members to be more successful and productive in their careers. It also promotes 
understanding and advocacy of affirmative action to enhance access and equality in employment, 
economic and educational opportunities. The Association is composed of individuals and organizations 
from the public and private sectors, business, social service, legal, government, and education. While 
we were founded by affirmative action officers working for colleges and universities our members are 
now in the private sector; federal, state and local government as well as in higher education. 


www.affirmativeaction.org 
American Association for Affirmative Action 
888 16th Street. NW 
Suite 800 

Washington, DC 20006 
202.349.9855 
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AAAA was founded as a result of the promulgation of the regulations of Executive Order 11246, as well 
as the Civil Rights Act of 1964. The mission of the Department of Labor's Office of Federal Contract 
Compliance Programs (OFCCP) is therefore a major program of interest for our membership and we 
have maintained a dialogue with its leadership over many years. 

As is apparent by our name, AAAA Is dedicated to the promotion of affirmative action as an instrument 
to fulfill the nation's promise of equal opportunity. Its mission is to nurture understanding of and offer 
advice on affirmative action to enhance access and equity in employment, economic and educational 
opportunities. Civil rights laws were enacted to redress both systemic and individual discrimination 
based on race, color, religion, sex, national origin, age or disability. The Association Is committed to 
eradicating all forms of invidious discrimination. 

The subject of this hearing, primarily the regulations recently promulgated by the OFCCP, is of major 
interest to our members because they are the ones who are responsible for compliance in their 
institutions and organizations. Our members, as EEO, affirmative action and diversity professionals are 
tasked with developing and implementing affirmative action programs as well as other EEO-related 
activities including complaint investigations. Protected groups within our purview include individuals 
with disabilities and veterans as well as minorities and women. 

Our members are preparing to comply with the regulations finalized in August of 2013 and while we are 
in the preparatory stages of this activity we will not comment on the relative complexity or difficulty of 
compliance. It is our hope that the regulations will enable us to cast a wider net to recruit and hire more 
individuals with disabilities and veterans who deserve an equal opportunity akin to that of their minority 
and female counterparts. We would like to commend the Department of Labor for making the effort to 
provide greater employment opportunities to veterans and individuals with disabilities a high priority. 
The unemployment rates of these populations are unacceptably high and in our efforts to promote 
equal employment opportunities for both groups we see the need to do much more. 
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We would also like to commend the OFCCP for its substantial outreach activities in the development of 
these regulations. The public was given extensive notice and opportunities to comment when the 
regulations were announced and after they were finalized. Thus, the rulemaking process was above 
reproach. For example, Director Patricia Shiu attended AAAA’s SO'" National Conference and Annual 
Meeting in San Antonio, Texas last year and her staff met with our board of directors in September of 
2013 to hear our concerns and questions about the implementation and compliance process post 
promulgation. The Department has also met with other groups, both employer-focused and members 
of the civil rights community, in the effort to communicate the importance and substance of these 
regulations. For her efforts to dialogue with members of the community. Director Shiu and her staff 
deserve our thanks. 

We would also like to commend the Department of Labor and the OFCCP for embracing the spirit of 
affirmative action in these regulations. Outreach and recruitment, as well as nondiscrimination are the 
essence of affirmative action, which is a tool to promote equal employment opportunity. While the 
term has been often vilified, AAAA believes that affirmative action - including identifying and 
eliminating barriers, setting goals where there is underutilization, making reasonable accommodations 
where necessary, and internal monitoring - remains an essential component of any successful equal 
opportunity or diversity program. 

Conclusion 

The American Association for Affirmative Action and its members look forward to continuing its work 
with the Committee and the Department of Labor to find solutions to securing equal employment 
opportunities for all workers who seek the chance to serve without regard to their race, ethnicity, 
national origin, gender, religion, veteran's status or disability. Thank you for your leadership on this 
critical issue. 
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statement of Eileen Kirlin 

International Executive Vice President, Service Employees International Union 

United States House of Representatives 
Committee on Education and the Workforce 

"The Effects of the Patient Protection and Affordable Care Act on Schools, Colleges and 
Universities" 

Thursday November 14, 2013 

Thank you Chairman Klein, Ranking Member Miller, and members of the Committee for the 
opportunity to submit a statement on the important issue of access to affordable health 
insurance for the teachers, faculty and education support personnel in our k-12 schools and 
higher education institutions. 

The Service Employees International Union (SEIU) represents 2.1 million workers. We are the 
largest union of healthcare workers. And we represent more than one million public service 
workers, including 75,000 faculty and staff at institutions of higher education and 150,000 k-12 
workers. The issues of access to affordable health care and the quality of standards for the 
teachers, faculty and staff in our schools are vitally important to all of our members and the 
communities in which they live. 

Many of the workers that we represent in educational institutions are part-time workers. 

These were part-time jobs long before the enactment of the Affordable Care Act. The people 
who fill these vital jobs often earn low wages, work multiple jobs, and presently do not have 
access to affordable healthcare. For these workers, and millions more like them, the Affordable 
Care Act provides a new opportunity to gain health insurance coverage for themselves and their 
families. 

In 2012, there were approximately 1,5 million people teaching in postsecondary education in 
the United States, Many of us think of these jobs as being filled by full-time, salaried professors 
who spend their days on campus educating their students, developing cutting edge research 
and increasing the depth of our academic knowledge. We think of these jobs as being well- 
paid, middle class jobs with access to generous benefit packages such as pensions, healthcare 
and paid leave. The reality is something entirely different. 

Part-time faculty make up half of all teaching faculty at degree-granting institutions. This trend 
toward part-time faculty and away from full-time, tenured faculty has been in place for 
decades. It is not a result of the Affordable Care Act. 
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Among these part-time faculty, 4 out of 5 report that they do not get health insurance. Further, 
the median pay per course for these part-time faculty is $3,000. Unlike the image that most of 
us have of the life of a college professor, a part-time faculty member teaching three classes 
each semester, or six for a school year, has an annual income of $18,000. 

The Affordable Care Act creates a new opportunity for these professors to gain access to 
affordable health insurance coverage. Some with very low-wages will qualified for Medicaid. 
Others may get subsidies to purchase private health insurance. And many will have access to 
lower-cost coverage through the health care exchanges. 

Similarly, much of the k-12 workforce is part-time and without current health insurance 
coverage. Virtually all full-time teachers are covered by health insurance. However, more than 
40 percent of the elementary and secondary workforce are school support personnel other 
than certified teachers. These workers— paraprofessionals, food service workers, bus drivers, 
building and grounds maintenance workers, security personnel and substitute teachers— are 
frequently low-wage, part-time workers who do not have access to affordable health insurance. 
When the work is contracted out to a private company rather than provided directly from the 
school district the pay generally is lower and benefits even more rare. 

For example, there are more than 300,000 food service workers in elementary and secondary 
education, Typically they work less than half-time, earn about $10 an hour— less if the work is 
contracted out-and rarely are they provided with health insurance coverage, 

There are at least 260,000 bus drivers, most of whom work less than 30 hours a week. These 
are another group of low-wage school employees who often do not receive benefits from the 
company or school district for which they work. 

The Affordable Care Act provides a new opportunity for these and other lower-income, part- 
time school employees to gain health insurance— through the Medicaid expansion, subsidies, or 
exchange. 

We are aware that some employers are cutting hours to avoid the requirement to provide 
health insurance to those who work 30 hours a week or more. It is troubling that there would 
be public and nonprofit educational institutions that would join the ranks of low-wage 
employers like Wal-Mart and manipulate workers hours so they don't have to provide 
affordable health insurance. Our educational institutions need to remain focused on their 
mission of helping students of all ages achieve their highest potential. This cannot be done 
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when cutting corners and providing the lowest possible wages and benefits to the people 
responsible for achieving that mission. 

Fortunately, we know that these cases of education employers cutting hours and courseloads 
to avoid the 30-hours rule are exceptions and not the rule. Analysis of employment figures 
provides no discernible evidence of the Affordable Care Act leading to increases in part-time 
employment. 

As a nation, we cannot achieve the highest standards of our potential when the professionals 
we employ to lead and educate our children and adults receive meager pay and no benefits. 
The Affordable Care Act makes important steps to provide affordable access to health 
insurance to the more than one million education workers who will benefit from the law. 
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American Association of University Women (AAUW) 

“Examining Recent Actions by the Office of Federal 
Contract Compliance Programs.” 

United States House of Representatives 
Education and the Workforce Committee 
Workforce Protections Subcommittee 

December 4, 2013 

Chairman Walberg, Ranking Member Courtney, and members of the committee^ thank you for 
the opportunity to submit input about important work of the Department of Labor’s Office of 
Federal Contract Compliance Programs (OFCCP). 

On behalf of the approximately 170,000 bipartisan members and supporters of the Arhericart 
Association of University Women (AAUW), I am pleased to share AAUW’s perspective. Since 
its founding in 1881, AAUW has been breaking through barriers for women and girls. AAUW 
“supports affirmative action to improve racial, ethnic and gender diversity” and has long 
advocated for fairness in compensation, equitable access and advancement in employment, and 
vigorous enforcement of employment antidiscrimination statutes.' 

Workplace discrimination persists. 

Job creation and economic opportunity are critical issues for women, many of whom continue to 
struggle with economic insecurity and wage discrimination. Yet despite civil rights laws and 
advancements in women’s economic status, workplace discrimination still persists. Women and 
minority workers continue to face significant pay disparities in the United States. The average 
woman working full time, year round is still paid only 77 cents for every dollar paid to the 
average man.* African-American and Latina women are at a particular disadvantage: as full-time 
workers, they earn only 68 percent and 59 percent, respectively, of what white men eam.^ 
Women in every age group,"* at every level of educational achievement, ** and in every industry,® 
are underpaid relative to their male counterparts. In the construction industry, women’s average 
earnings lag behind men’s by 8 percent.’ 

As our economy slowly recovers from the recent recession, many workers will need to access 
training to upgrade their skills to fit new demands. Presently, women encounter barriers to 
entering certain nontraditional fields, such as construction, experiencing sexual harassment and 
differential treatment that drive them away from these fields. Women account for 10 percent of 
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students in the construction and repair industry, but many of these women are deterred from 
entering this field upon graduating from these programs. These troubling statistics underscore the 
need for additional government scrutiny of discriminatory practices by federal contractors. 

The OFCCP plays a pivotal role in combating discrimination. 

The OFCCP is charged with ensuring that federal contractors and subcontractors provide equal 
employment opportunity through affirmative action and nondiscrimination based on race, color, 
national origin, religion, or se.x. This is tremendously important work that protects the rights of 
millions of people. Nearly one in four American workers is employed by a federal contractor, at 
over 200,000 businesses with contracts worth almost $700 billion.* 

Identifying and remedying compensation discrimination is a key part ofthe OFCCP’s work. In 
.January 2011, the OFCCP proposed"^ recalling and replacing the tw'o guidelines that shape how it 
conducts these compensation discrimination investigations. The current guidelines obligate the 
OFCCP to follow an identical procedure for all compensation discrimination inve.stigations 
“regardless of the facts of a particular case.” 

AAUW also strongly siipported'“ the OFCCP’s announcement that it will develop a new tool to 
collect information on salaries, wages, and other benefits for employees of federal contractors.'' 
AAUW has long supported OFCCP conducting a survey of contractor employment data to target 
enforcement efforts and better understand why women and people of color continue to be paid 
less relative to their counterparts. OFCCP should ensure that the data collected can be used to 
conduct in-depth analyses of pay practices in various industries to identify the most problematic 
fields and provide industry-wide guidance where there are systemic problems. If done correctly, 
this tool will be essential for giving workers and employers the information they need to end pay 
discrimination, and it will give the Department of Labor the information it needs to make sure 
companies that are receiving our tax dollars are following the law. 

AAUW is committed to promoting workplace equity and opportunity for all women, and to 
reducing discrimination and other barriers that deter women from pursuing career goals and 
economic security. We have worked clo.sely with the OFCCP on these i.ssiies, and we look 
forward to working with the office in the future. 

Thank you for this opportunity. We are pleased to be working with you on this critical issue. 


’ American Association of University Women, (.tune 20t 3). 2013-15 AAUW Public Policy Program. Retrieved 
September 25. 2013, Ifom \v\v\\.aauw.ora,/rcsourec/Drincinle.s-and-nriorilies/ 

~ AAUW. {September 2013). The Simple Trulh abounhe Gender Pay Gap. Retrieved September 25. 2013, from 
vvwvt. aauw.ora/ rescar clt/ihe.s i mpic-lruth-about-the- ecn dcr-nav-can/ 

^ AAUW. (Aprii 26, 20! 3). IVhal Does Pace Have lo Do with a Woman's Salary? .4 Lot. Retrieved September 25, 

20 1 3 . from w\v\v.aaiivv.org.t20i3/04/26/race-and-a-womans-salarv7 
U,S. Department ol' Labor, Bureau of Labor Statistics. (2010). Highlights ofH'omen's Earnings in 2009. Retrieved 
November 22. 20 i t, from w\vvv.bi.s-gov/cps/cn.swom2009.pdf 

' AAUW. (201 1 ). The Simple Truth .About the Gender Pay Gap. Retrieved November 22, 2011, from 
wvvw.aauw.ora/l earn/r esearch.ti ipio ad/SimpleTruthAboutPavGap.ndr 

’ U,S. Department of Labor, Bureau of Labor Statistics. (February 16, 2011). Women's Earnings and Employmen! by 
Indu.siiy, 2009. Retrieved Novemltcr 22, 201 1. from \v\vw.bls.gov/oDub/ted/2Ql i/ted 20110216 data.htm 
’ Ibid. ’ 
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“Recent Actions by the Office of Federal Contract Compliance Programs” 

HOUSE EDUCATION AND WORKFORCE COMMITTEE 
WORKFORCE PROTECTIONS SUBCOMMITTEE 

December 4, 2013 

Chairman Kline, Subcommittee Chairman Walberg, and Members ofthe Subcommittee, my 
name is Shawn McMahon, acting CEO of Wider Opportunities for Women (WOW), Thank you 
for the opportunity to submit testimony regarding federal hiring policies for federal contractors. 

Wider Opportunities for Women works with policymakers at all levels of government to promote 
programs and regulations that help individuals obtain quality jobs and move toward economic 
security. WOW is committed to ensuring equal access to quality education, Job training, 
economic opportunity and economic security. Many women continue to struggle to secure equal 
employment opportunity. 

Equal employment opportunity initiatives are designed to ensure that qualified individuals have 
equal access to jobs and job training. Equal opportunity programs have enabled qualified women 
to obtain better paying jobs and to access training, promotion and other benefits so that they 
advance in the workplace and successfully pursue nontraditional careers. Continued use of equal 
opportunity in federal contracting is necessary to overcome continuing barriers to employment 
for women and ensure that all Americans have a fair chance to demonstrate their talents and 
abilities. For these reasons, WOW strongly supports the work ofthe U.S. Department of Labor's 
(DOL) Office of Federal Contract Compliance Programs (OFCCP) to strengthen the affirmative 
action and nondiscrimination obligations of government contractors regarding individuals with 
disabilities and veterans, and we also encourage their efforts to e.\pand greater equal opportunity 
for women and minorities. 

Close to one-in-four American workers is currently employed by a business that receives federal 
funds for contracted work. That is more than 200,000 businesses with contracts totaling almo.st 
$700 billion. Our work to realize the goal of equal employment opportunities for all workers in 
this sub.stantiai share of the economy produces significant ripple effects across the workforce. 

The privilege of being awarded a federal contract comes with a number of responsibilities, 
including compliance with federal nondiscrimination and anti-retaliation law, implementing 
meaningful and effective efforts to recruit and employ all workers, creation and enforcement of 
personnel policies that support the contractor’s affirmative action efforts, maintenance of 
accurate records on its affirmative action efforts, and OFCCP access to these records upon 
request. 

OFCCP’s legal authority to enforce nondiscrimination and affirmative action hiring policies for 
federal contractors is clear. OFCCP enforces Executive Order 1 1246, Section 503 ofthe 
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Rehabilitation Act of 1 973 and tlie Vietnam Era Veterans’ Readjustment Assistance Act of 1974 
VEVRAA). These provisions prohibit businesses that contract with the federal government from 
discriminating in employment on the basis of sex, race, color, religion, national origin, disability 
or status as a protected veteran. 

The Vietnam Era Veterans’ Readjustment Assistance (VEVRA) Act rule provides contractors 
with a clear, quantifiable metric to measure their success in recruiting and employing veterans. 
The rule strengthens accountability and record-keeping requirements, enabling contractors to 
assess the effectiveness of their recruitment efforts. It also clarifies job listing and subcontract 
requirements to facilitate compliance. Adopting an annual benchmark, either based on the 
national percentage of veterans in the workforce or their own benchmark based on the best 
available data, will help contractors set clear hiring goal, clarify the role of the OFCCP’s 
oversight, and most importantly, help to ensure that veterans have an equal chance at securing 
good, quality jobs. 

Section 503 of the Rehabilitation Act requires government contractors to take affirmative action 
to hire people with disabilities. The continuing gap in average incomes and employment rates 
between people with and without disabilities illustrates that affirmative action programs for 
people with disabilities have been largely ineffective. Implementing new rules that give clear 
guidance, require data collection, and set out baseline goals for hiring is crucial to ensure equal 
access to employment and promote economic opportunity for people with disabilities. The 
Section 503 rule introduces a hiring goal for federal contractors and subcontractors that 7% of 
each Job group in their workforce be qualified individuals with disabilities. The rule aLso details 
specific actions contractors must lake in the areas of recruitment, training, recordkeeping and 
policy dissemination-similar to those that have long been required to promote workplace 
equality for women and minorities. 

WOW supports OFCCP’s ongoing efforts to help contractors recruit, retain and hire veterans and 
people with disabilities. Many unemployed veterans and individuals with disabilities are ready, 
able and willing to work, and yet still face obstacles and discriminating in gaining employment. 
Equal employment opportunity increases these workers access to quality jobs and prospect of 
building economic security for themselves and their families. Our economy is strongest when all 
w'orkers and families have an equal shot of getting by and getting ahead, not when we choose to 
leave millions of people behind. Promoting greater economic opportunities for veterans and 
people with disabilities will benefit all of us. For the same reasons, WOW also strongly supports 
additional efforts by OFCCP to encourage recruitment and training of women employed by 
federal contractors and efforts to prevent and enforce nondiscrimination based on sex and 
gender. 

The federal government spends hundreds of billions of dollars annually on contractors. It has the 
authority and responsibility to require these contractors to take affirmative steps in building a 
.strong economy by recruiting, retaining and advancing qualified employees including women, 
minorities, veterans and people with disabilities. Affirmative action or equal opportunity is not a 
“quota,” nor the substitution of numerical dictates for merit-based decisions. The rules set fair 
and reasonable standards and guidelines. Affirmative action programs expand the talent pool for 
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businesses from which to draw. Indeed, many companies report that a diverse workforce has led 
to enhanced performance and productivity. 

WOW looks forward to continuing its work with this Committee and the Department of Labor to 
secure fair employment opportunities that enable workers to achieve economic security. Thank 
you for your leadership on this critical issue. 
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Testimony regarding “Examining Recent Actions bv the Office of Federal 
Contract Compliance Programs” 

House Committee on Education and the Workforce, Subcommittee on Workforce 

Protections 

Wednesday, December 4, 2013, 10:00 am 


As the nonprofit membership organization for the fifty-seven (57) federally mandated 
Protection and Advocacy (P&A) and Client Assistance Program (CAP) agencies for 
people with disabilities, the National Disability Rights Network (NDRN) would like to 
thank Chairman Walberg, Ranking Member Courtney and the Subcommittee on 
Workforce Protections for holding today's hearing, “Examining Recent Actions by the 
Office of Federal Contract Compliance Programs." NDRN and the P&A and CAP 
network advocate for people with disabilities to receive appropriate services and 
supports to obtain competitive, integrated employment, as an important part of 
integration into the community. NDRN would like to express its support for efforts by 
the Office of Federal Contract Compliance Programs (OFCCP) to promote employment 
of people with disabilities by federal contractors. 

Unemployment among people with disabilities is a severe and endemic problem. The 
unemployment rate among people with disabilities is nearly twice that of the general 
population, and the labor force participation rate for people with disabilities is 
approximately 20%, about one-fourth of the labor force participation rate in the general 
population. Although the economic recovery has added jobs to the economy over the 
past three years, the effects of the recovery have been much slower for people with 
disabilities, and the participation rate for people with disabilities has actually decreased 
while the unemployment rate for people with disabilities has increased since 2010. This 
is despite significant advances in educational achievement in recent history for people 
with disabilities. 

Often, people with disabilities become frustrated and give up on trying to find 
employment because they find that employers are unwilling to give them the 
opportunities they seek. Section 503 provides one opportunity to fix this problem, and 
NDRN supports the regulations as a guideline for federal contractors to provide 
employment opportunities for people with disabilities. The OFCCP's decision to 
establish utilization goals for the hiring of people with disabilities among federal 
contractors is an important step toward increasing employment for people with 
disabilities. NDRN recognizes the importance of federal contractors setting the tone for 
the workforce at large by providing an example of hiring people with disabilities, but also 
recognizes the importance of doing so without a significant compliance burden. Section 
503 sets an appropriate balance by setting non-mandatory goals for hiring of people 
with disabilities, encouraging partnerships with community-based resources to help 
enable them to meet those goals, and allowing voluntary disclosure of disability status 


174 


by employees. The OFCCP’s regulations will complement the goals of the Americans 
with Disabilities Act by encouraging employers to take active steps to recruit and 
employ people with disabilities. Finally, OFCCP has established sample language and 
surveys that contractors may use to implement the utilization goals and report their 
progress to the agency. 

Historically, employers who have taken steps to encourage employment for people with 
disabilities have been successful not just for the people who they have hired, but for the 
employers as well. For example, Walgreens’ far-reaching efforts to include people with 
disabilities in their workplace have allowed them to establish extremely successful 
distribution centers with rates of employment of people with disabilities as high as forty 
percent. Walgreens integrates people with disabilities in every level of employment, 
from the assembly line to upper management. These centers have seen increased 
employee morale and have helped Walgreens to improve its bottom line. Although 
Section 503 does not require that federal contractors go as far as Walgreens has, 
contractors will realize a similar benefit by breaking down the barriers that prevent 
people with disabilities from coming into the workforce now. 

Employers can often reach goals to hire veterans and other people with disabilities 
through a few simple accommodations at minimal cost. The Protection and Advocacy 
(P&A) network has often worked with people with disabilities and their employers to find 
appropriate accommodations. For example, this last year, one P&A agency assisted a 
toil booth operator in obtaining the accommodation he needed to work despite back 
problems that prevented him from standing for long periods of time - a chair. Another 
P&A agency assisted a person with significant hip impairments to receive an 
accommodation of obtaining a parking place close to the door because she could not 
walk long distances or take an employee shuttle. These and similar accommodations 
can help federal contractors achieve the Section 503 hiring goals at minimal cost. 

Although the Section 503 regulations could be stronger, the new regulations are 
appropriate and in line with other regulations that have been in place for decades 
relating to women and people of color. These are not quotas, but merely aspirational 
goals that allow the OFCCP to measure progress toward full integration of people with 
disabilities in the Federal contractor workforce. The definitions of a “person with a 
disability" are clear and has been established for numerous decades based on both the 
Americans with Disabilities Act and Section 504 of the Rehabilitation Act, The 
regulation is a simple and long overdue step fonward in combating the high rate of 
unemployment and low labor force participation rate for people with disabilities. 

NDRN and the P&A / CAP network are happy to work with the House Committee on 
Education and the Workforce and the Subcommittee on Workforce Protections to 
improve and support employment and transition services for people with disabilities to 
competitive, integrated employment, with the eventual goal of reducing unemployment 
of people with disabilities and increasing the participation of people with disabilities in 
the workforce. 
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We appreciate the opportunity to submit testimony on this important topic, and for more 
information please be in touch with Patrick Wojahn at (202) 408-9514, x102. 
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[Additional Submissions by Mr. Walberg follow:] 
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American Hospital 
Association 


Liberty Race. Suite 700 
325 Seventh Street. MW 
Washington, DC 20004-2802 
(202) 638-1100 Phone 
www.aha.ofg 


December 6, 2013 

The Honorable Tim Walberg 
Chairman 

Committee on Education and the Workforce Subcommittee on Workforce Protections 
United States House of Representatives 
2181 Rayburn House Office Building 
Washington, DC 20510 

Dear Chaimian Walberg: 

On behalf of the American Hospital Association’s (AHA) nearly 5,000 member hospitals, health 
care systems and other health care organizations, and our 43,000 individual members, I am 
writing to express our support for your legislation, the Protecting Health Care Providers from 
Increased Administrative Burdens Act (H.R. 3633). This bill will help ensure the continuing 
availability of a robust network of hospital care for TRICARE and Federal Employees Health 
Benefit Program (FEHBP) participants by clarifying the Office of Federal Contract 
Compliance’s (OFCCP) role and its oversight and enforcement activities over hospitals that 
provide services to military families, federal employees and other recipients of care under federal 
health reimbursement programs. 

For many years, the OFCCP’s policy has been that hospitals providing health care services to 
participants in federally funded health benefit programs, including TRICARE, FEHBP and 
Medicare, are not considered federal contractors. TRICARE is the health care program for 
military service members and their families; the FEHBP is the health care program for civilian 
employees and their families. Medicare is the health care program for individuals 65 years or 
older. The OFCCP’s previous position was consistent with the position taken by the agencies 
specifically charged with administering these programs. Its current position is unprecedented 
and, if accepted, would convert a majority of our nation’s hospitals into “federal contractors” 
overnight, without advance notice to or agreement by those hospitals. 

Recently, however, the OFCCP has undertaken an aggressive attempt to expand the agency’s 
Jurisdiction over hospitals by asserting that hospitals’ participation in managed care networks 
offered through TRICARE, FEHBP and even Medicare Parts C and D effectively makes them 
“federal subcontractors” and, thus, subject to OFCCP’s burdensome regulatory scheme. OFCCP 
has continued to pursue this policy despite Congress’ previous passage of language in the 
National Defense Authorization Act for Fiscal Year 2012 (NDAA) [P.L, 1 12-81] that specifically 
exempted TRICARE network providers from federal contractor status. These continued actions 
by OFCCP make passage of this bill critically important for the nation’s hospitals. 
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The Honorable Tim Walberg 
December 6,2013 
Page 2 of 2 

Hospitals are subject to myriad anti-discrimination laws and regulations, including anti- 
discrimination regulations that are appropriately enforced by many federal, state and local 
agencies. Subjecting hospitals to additional paperwork burdens and the costs associated with 
OFCCP regulations makes little sense at a time when hospitals are being asked to do more with 
less reimbursement. It effectively would divert financial resources from patient care in order to 
satisfy the OFCCP’s administrative requirements, forcing hospitals to make difficult choices 
about their ongoing participation in various federal health care reimbursement programs that 
OFCCP argues is the basis for the agency’s oversight and enforcement. 

The OFCCP’s attempt to e.xpand its jurisdiction and its real lack of clear guidance for providers 
has forced hospitals to engage in ongoing lengthy and costly litigation to remove the uncertainty 
surrounding scope of OFCCP’s jurisdiction. 

H.R. 3633 will provide clear direction for OFCCP policy and ensure that the burdens of 
complying with OFCCP’s unnecessary and costly regulatory scheme does not come at the cost of 
reducing hospitals’ robust participation in networks of care for TRICARE, FEHBP and Medicare 
patients and threaten access for our nation’s military familie,s, federal employees and other 
federal health care program beneficiaries. 

Thank you for introducing this legislation. The AHA looks forward to working with you to 
ensure its enactment. 



Rick Pollack 
Executive Vice President 
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[Questions submitted for the record and their responses follow:] 
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Questions for the Record 

^'Examining Recent Actions by the Office of Federal Contract Compliance Programs" 
Subcommittee on Workforce Protections 


Questions from Chairman John Kline (MN-<I2) 

I . Asa follow-up to my question at the hearing, OFCCP and the Equal Employment Opportunity 
Commission have asserted that inviting applicants to self-identify as disabled at the pre-offer 
stage does not violate the Americans with Disabilities Ad (ADA). However, on OFCCP’s 
website, under the compliance assistance webpage for frequently asked questions for employers, 
it states that under Section 503 of the Rehabilitation Act of 1973 (Section 503) and Vietnam Era 
Veterans ’ Readjustment Assistance Act (VEVRAA), employers should not ask job applicants 
“disability-related questions (i.e., questions that are likely to elicit information about a 
disability) . . . until after a conditional Job offer is made.” As you are aware, the ADA includes 
an individual right to sue. Will OFCCP join as amici and defend federal contractors who face 
private suits pursuant to the ADA? 

Questions from Subcommittee Chairman Tim Walberg (Ml-07) 

1 . According to OFCCP, if a contractor asks an applicant to self-identify their disability status, the 
inquiry will not violate the Americans with Disabilities Act (ADA) provided the request is made 
in order to comply with the new rule pertaining to individuals with disabilities. How does this 
safe harbor apply to employers that are sometimes a contractor and other times not? Can an 
employer continue to rely on this safe harbor, even if its contractor .status ends for a short period 
of time, or must the employer immediately stop making the pre-offer inquiry? 

2. The August 8, 2013 letter from the Equal Employment Opportunity Commission’s (EEOC) 
Office of Legal Counsel refeiTcd to in the final rule pertaining to individuals with disabilities 
conflicts with a 1996 letter from that same individual in the EEOC’s Office of Legal Counsel, 
which .says “a contractor cannot cite Section 503 as justification for making pre-offer inquiries 
regarding self-identification.” The 1 996 letter further states a federal contractor may only make 
this request at the pre-offer stage if due to “ another ” law (other than the ADA). Please explain 
the conflicting letters from the EEOC Office of Legal Counsel, Does the 2013 letter supersede 
the 1996 letter? 

3. The new rule pertaining to individuals with disabilities establishes a seven percent utilization 
goal for individuals with disabilities in each job group of a contractor’s workforce. Specifically, 
how will OFCCP determine whether failure to meet this goal is a result of discrimination or a 
lack of qualified individuals within that community? If all applicants do not voluntarily disclose 
their disability, will contractors be accountable for the seven percent goal? 

4. According to the new rule pertaining to individuals with disabilities, the Director of OFCCP has 
sole discretion to alter the seven percent utilization goal. What factors will be considered by 
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OFCCP to determine the goal level? Will OFCCP solicit input from Congressional leaders and 
the contractor community prior to the finalization of these changes? 

5. Previously, affirmative action hiring policies were based on a “good faith” effort. Given the 
changes in the new rule, what exactly will federal contractors be required to do to meet the 
seven percent utilization goal? Will OFCCP apply the standards in a flexible manner, and, if so, 
how? 

6. Will failure of a contractor to meet the seven percent utilization goal trigger costly compliance 
requirements and/or debarment? Specifically, which violations of the new rule pertaining to 
individuals with disabilities would prompt debarment for a contractor? 

7. If a federal contractor has a manufacturing facility with 1,000 people and 68, or 6.8 percent, 
self-identify as individuals with a disability, what would OFCCP expect the contractor to do, if 
anything, to meet the seven percent goal? What would a compliance officer look for if that 
contractor were audited? Does the answer change if 70 people self-identify? 

8. What does OFCCP believe arc the baiTiers to employment facing individuals with disabilities? 

Is OFCCP concerned that work disincentives in the Social Security Disability Insurance 
program may pose an obstacle for employers trying to meet the new utilization benchmark? If 
so, what are those disincentives? 

9. Current estimates suggest as many as 92 percent of all veterans are male. How does OFCCP 
expect contractors to prioritize their efforts for hiring women and veterans when they have both 
a “benchmark” for hiring veterans and affirmative action requirements for hiring females? 

10. Are there any contractual arrangements created pursuant to the Patient Protection and 
Affordable Care Act that will subject companies to OFCCP jurisdiction? 

1 1 . Companies are expected to know they are subject to OFCCP’s jurisdiction even if it is not 
included in the contract. OFCCP’.s jurisdiction emanates from the existence of a contract and 
this has created much uncertainty and concern for the contractor community. How is a company 
expected to know if it is a covered subcontractor? 

12. It does not seem practical for a major health care institution with thousands of contracts to have 
the procurement department determine on a contract-by-contract basis if the goods or services 
are necessary to the performance of a federal contract, thereby making them a federal 
subcontractor. What is OFCCP’s rationale for asserting jurisdiction over a health care provider 
based on its acceptance of patients covered by TRICARE or the Federal Employee Health 
Benefits Program? 

13. In the proposed rule pertaining to covered veterans (April 2011), OFCCP estimated 1 08,288 
contractor establishments would be covered by the new rule. In the proposed rule pertaining to 
individuals with disabilities (December 201 1), OFCCP estimated there were 171,275 covered 
contractor establishments. However, estimates show that 285,390 contractors are covered based 
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on the number of establishments reported in most recent VETS-IOOA filings. The final rules do 
not state how many federal contractor establishments might be covered, but instead include a 
range, with a low estimate of 171,275 establishments and a high estimate of 251,300 
establishments. How many federal contractor and subcontractor establishments are covered by 
these rules? How confident is OFCCP in the final estimates, and why did the original estimates 
vary so widely? What types of contractors were excluded from the initial analysis to come up 
with final estimates? 

1 4. How did OFCCP calculate the cost to implement the new regulations for covered veterans and 
individuals with disabilities? Please explain the significant differences between the costs 
calculated by OFCCP and those calculated by the contractor community. 

15. Many stakeholders viewed the rules pertaining to covered veterans and individuals with 
disabilities as very contentious, although neither of the laws these regulations address are 
controversial. In fact, one group has already filed suit to block implementation of the disability 
rules. Did OFCCP consider any consensus-based approaches to reviewing the veterans and 
individuals with disabilities regulations, such as negotiated rulemaking, to create regulations that 
would receive broad support among .stakeholders? 

16. Both OFCCP regulations state outreach must be “effective.” Please define “effective” and 
explain how an employer will know they have met this measurement. 

1 7. Construction contractors have never been required to conduct a “job group” analysis for their 
OFCCP affirmative action program. Given the new job group requirements in the regulation 
pertaining to individuals with disabilities, how does OFCCP expect construction contractors to 
measure this utilization benchmark — by project or metropolitan area? Please explain how 
OFCCP envisions a construction company would apply the seven percent utilization goal when 
it does not utilize job groups? 

1 8. The nature of the construction industry requires certain physical abilities to both ensure 
successful job performance and support workplace safety. Are there any concerns these new 
utilization goals of hiring of persons with disabilities in all job groups, regardless of the job’s 
physical requirements, might pose safety issues? How will investigators treat positions where 
some disabilities may inherently disqualify individuals from the position? 

19. What steps has OFCCP taken to address the concerns raised in the National Academy of 
Sciences report on collection of employer pay data, including the concern about the reliability of 
data if OFCCP does not coordinate with other federal agencies? Will OFCCP address the 
concerns raised in the report before proceeding with any rulemaking that will mandate large- 
scale collection of sensitive compensation data? Will OFCCP work closely with EEOC to 
ensure employers are not subject to conflicting regulations? 

20. In February of 2013, OFCCP withdrew guidelines that articulated how the agency would 
investigate compensation discrimination. While the agency has replaced these guidelines with a 
directive, many contractors are concerned the directive does not adequately articulate the nature 
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of the agency’s approach to investigating compensation discrimination. The directive states 
OFCCP would look into whether there is a disparate impact in workplace policies concerning 
pay differences, but this does not necessarily indicate discrimination has occurred. Please 
explain the basis for using a di,sparate impact analysis for investigating workplace pay 
differentials and any other alternative methods OFCCP has considered for examining 
compensation discrimination practices. 

2 1 . The legal basis for OFCCP to schedule an onsite visit is “specific evidence of a violation of the 
Fixecutivc Order.” OFCCP claims compensation differences provide such evidence, yet OFCCP 
refuses to share its compensation analysis with the contractor before the onsite visit even though 
this would streamline the visit and ensure the contractor is not w'asting time and resources 
pulling unnecessary data. Please explain why OFCCP refuses to disclose its compensation 
analysis to employers. 

22. OFCCP is responsible for ensuring federal contractors are compliant with all nondiscrimination 
laws within the workplace. However, the lack of transparency regarding the auditing processes 
and procedures is of great concern to employers. Over the past few years there has been a 
substantial increase in audits for any one business in a single year. Please explain the 
procedures and processes of OFCCP’s audit process. What criteria and formulas does OFCCP 
use to select the contractors it audits? How does OFCCP explain the increase in audits for a 
single employer as compared to years past? 

23. Contractors are already struggling to meet the tight deadlines associated with audit submissions 
and have an even tougher time obtaining approval for an extension. It is especially 
disconcerting for those contractors who have been denied extensions to wait for OFCCP to take 
any action on the audit, which can take up to 16 months. Mow does OFCCP determine when 
submission deadlines may be extended? What are the data requirements for these audits and do 
the requirements go beyond those required in the existing logs employers maintain? Is it 
reasonable to ask a contractor to comply with same day data requests or week turn-around 
periods for substantial paperwork submissions? 

24. There have been concerns that OFCCP’s regional offices ignore complaints about overly 
aggressive compliance officers. What is the national OFCCP office’s oversight of regional 
compliance officers, particularly when officers act unreasonably within the scope of their job? 

25. OFCCP regulations add enormous compliance costs for contractors, often resulting in higher 
contracting costs for the federal government. Subcontractors with small profit margins also 
struggle with these high compliance costs, threatening their sustainability. What steps is 
OFCCP taking to fully evaluate and reduce the burdens of regulatory actions on contractors? 

26. On or about .lanuary 12, 2009 the Department of Labor posted on its website a paper entitled 
“An Analysis of Reasons for the Disparity in Wages Between Men and Women,” prepared for 
the department by CONSAD Research Corporation with a forward by then-Deputy Assistant 
Secretary for Federal Contract Compliance Charles E. James, Sr. (See 
http://www.consad.com/content/rcports/Gender%20Wage%20Gap%20Final%20Report.pdf) 
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The paper was removed from the department’s website shortly thereafter. Please explain why 
the paper was removed from the department’s website and who decided it should be removed. 
If there were concerns about the content of the paper, please explain what those concerns were, 
what steps were taken to investigate the validity of those concerns, and whether the concerns 
were ultimately found to be valid. 
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Renresentative Fudge Question for the Record: 

Director Shiu, during the hearing on December 4, 2013, before the Subcommittee on Workforce 
Protections, Members and witnesses discussed a range of important matters including OFCCP’s 
effectiveness, enforcement efforts and regulatory agenda. Is there any additional information 
you w'ould like to provide to the Subcommittee regarding these issues or any of the other topics 
raised at the hearing? 
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Questions for the Record 
Office of Federal Contract Compliance Programs 
For the Subcommittee on Workforce Protections 
Hearing date December 4, 2013 


Questions from Chairman John Kline (MN-02~) 

1. As a follow-up to my question at the hearing, OFCCP and the Equal 

Employment Opportunity Commission have asserted that inviting applicants to 
self-identify as disabled at the pre-offer stage docs not violate the Americans with 
Disabilities Act (ADA). However, on OFCCP’s website, under the compliance 
assistance webpage for frequently asked questions for employers, it states that 
under Section 503 of the Rehabilitation Act of 1973 (Section 503) and Vietnam 
Era Veterans ’ Readjustment Assistance Act ( VE VRAA), employers should not ask 
job applicants “disabilitj'-related questions (i.e., questions that are likely to elicit 
information about a disabilitj') . . . until after a conditional job offer is made.” 

As you are aware, the ADA includes an individual right to sue. Will OFCCP 
join as amici and defend federal contractors who face private suits pursuant to 
the ADA? 

To update its website consistent with the Section 503 and VEVRAA regulations, OFCCP 
has removed the above referenced frequently asked question from its website. 

Compliance with a U.S. Department of Labor (DOL) regulation requiring contractors to 
invite applicants to voluntarily self-identify as individuals with disabilities pre-offer for 
affirmative action purposes does not violate the ADA. 

Questions from Subcommittee Chairman Tim Walberg (MI-07) 

1. According to OFCCP, if a contractor asks an applicant to self-identify their 
disability status, the inquiry will not violate the Americans with Disabilities Act 
(ADA) provided the request is made in order to comply with the new rule 
pertaining to individuals with disabilities. How does this safe harbor apply to 
employers that are sometimes a contractor and other times not? Can an 
employer continue to rely on this safe harbor, even if its contractor status ends 
for a short period of time, or must the employer immediately stop making the 
pre-offer inquiry? 

The EEOC’s regulations implementing the ADA specifically provide that no employer is 
liable for a violation of Title 1 of the ADA for an action the employer is required to take 
under another Federal statute or regulation. 29 C.F.R. § 1630.15(e). Affirmative action 


1 



187 


that is required by either the Section 503 or VEVRAA regulations will not make an 
employer liable under the ADA. 

If an employer was no longer covered by the requirements of Section 503, then the 
employer would no longer be able to rely on Section 503 in an action challenging the use 
of pre-offer inquiries. 

2. The August 8, 2013 letter from the Equal Employment Opportunity 
Commission’s (EEOC) Office of Legal Counsel referred to in the final rule 
pertaining to individuals with disabilities conflict with a 1996 letter from that 
same individual in the EEOC’s Office of Legal Counsel, which says “a 
contractor cannot cite Section 503 as justification for making pre-offer inquiries 
regarding self-identification.” The 1996 letter further states a federal contractor 
may only make this request at the pre-offer stage if due to “another” law (other 
than the ADA). Please explain the conflicting letters from the EEOC Office of 
Legal Counsel. Does the 2013 letter supersede the 1996 letter? 

Specific questions regarding EEOC law and policies should be directed to the EEOC. 
However, it should be noted that the 1996 letter stated: “Since the section 503 regulations 
do not require that Federal contractors take any affirmative action at the pre-offer stage 
w'hich would necessitate inviting applicants to self-identify at this stage, a contractor 
cannot cite section 503 as justification for making pre-offer inquiries regarding self- 
identification,” That sentence’s premise is no longer correct, because the new rule - 
“another” law other than the ADA - now requires contractors to invite applicants to self- 
identify as individuals with disabilities at the pre-offer stage. Thus, the sentence’s 
conclusion - that a contractor cannot cite Section 503 as justification for making pre- 
offer inquiries regarding self-identification - no longer follows. 

3, The new rule pertaining to individuals with disabilities establishes a seven 
percent utilization goal for individuals with disabilities in each job group of a 
contractor's workforce. Specifically, how will OFCCP determine whether failure 
to meet this goal is a result of discrimination or a lack of qualified individuals 
within that community? If all applicants do not voluntarily disclose their 
disability, will contractors be accountable for the seven percent goal? 

Under both OFCCP’s previous and current Section 503 regulations, discrimination occurs 
when qualified individuals are denied equal employment opportunity on the basis of their 
disability. To make this determination, OFCCP reviews the contractor’s personnel 
policies and practices to see that they are neither discriminatory, nor applied in a 
discriminatory manner. This includes reviewing the contractor’s mandated assessment of 
whether it is using qualification standards that unnecessarily screen out qualified 
individuals with disabilities, and assessing whether needed reasonable accommodations 
have been properly provided. Although a contractor that discriminates on the basis of 
disability may, as a result, fail to meet the goal, OFCCP’s regulations are clear that the 
mere failure to meet the goal will not result in a finding of discrimination or other 
violation of the regulations. Rather, the failure to meet the goal requires only that the 
contractor determine, based on reviews it is already required to perform as part of its 
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affirmative action obligations, whether that failure is the result of any impediments to 
equal employment opportunity in their personnel policies and practices, or whether it 
could do a better job of recruiting or retaining individuals with disabilities. Only if a 
problem or barrier to equal employment opportunity is identified must the contractor take 
corrective action. OFCCP recognizes that not all individuals with disabilities will 
voluntarily self-identify. All covered contractors must, nevertheless, apply the seven 
percent aspirationai goal to their workforces. If the lack of voluntary self-identification 
or the lack of qualified individuals in the community is the cause of a failure to meet the 
goal, a violation will not be found and corrective action will not be required. 

4. According to the new rule pertaining to individuals with disabilities, the Director 
of OFCCP has sole discretion to alter the seven percent utilization goal. What 
factors will be considered by OFCCP to determine the goal level? Will OFCCP 
solicit input from Congressional leaders and the contractor community prior to 
the finalization of these changes? 

The new regulations provide that the Director of OFCCP will ‘‘periodically review and 
update, as appropriate, the utilization goal.” 41 CFR 60-74 1.45(c). OFCCP will conduct 
this review by analyzing the relevant data that is available at that time. This will include, 
but may not be limited to, data regarding the civilian labor force availability, the civilian 
population, unemployment rates, and labor force participation rates of individuals with 
disabilities from tabulations from the Census Bureau’s American Community Survey 
(ACS) and the Bureau of Labor Statistics (BLS). OFCCP will conduct notice and 
comment rulemaking under the Administrative Procedure Act to alter the goal, and thus 
will notify the public that it is reviewing the goal, and will, as part of that review, solicit 
and consider input from all of its stakeholders, including Congress and the contractor and 
disability communities. 

5. Previously, affirmative action hiring policies were based on a "good faith" 
effort. Given the changes in the new rule, what exactly will federal contractors 
be required to do to meet the seven percent utilization goal? Will OFCCP apply 
the standards in a flexible manner, and, if so, how? 

The Executive Order regulations have a good faith consideration; however, the Section 
503 and VEVRAA regulations are not now, nor were they previously, based on a “good 
faith” effort. Previously, the Section 503 regulations required covered contractors to 
periodically review their personnel practices and qualification standards to ensure that 
they do not screen out or discriminate against individuals with disabilities; engage in 
outreach and recruitment activities focused on individuals with disabilities; and audit and 
assess the effectiveness of their affirmative action programs at ensuring equal 
employment opportunity for individuals with disabilities. The new Section 503 
regulations also require covered contractors to use the 7 percent utilization goal as a 
management tool to assess the effectiveness of their outreach efforts and of their 
affirmative action program overall. 


3 



189 


OFCCP will work with each contractor, as needed, to support the development of 
outreach and recruitment strategies, and other actions that are intended to generate a 
qualified and diverse applicant pool that includes qualified individuals with disabilities. 

6. Will failure of a contractor to meet the seven percent utilization goal trigger 
costly compliance requirements and/or debarment? Specifically, which 
violations of the new rule pertaining to individuals with disabilities would 
prompt debarment for a contractor? 

As noted in the response to Question 3, a contractor will not be found in violation of the 
regulations simply because it failed to meet the aspirational goal. 

In more than 98 percent of OFCCP’s cases, the agency’s efforts to conciliate are 
successful and it is not necessary to seek administrative enforcement or the debarment of 
the contractor. Even in those cases where administrative enforcement is necessary, 
debarment is rarely imposed. 

7. If a federal contractor has a manufacturing facility with 1,000 people and 68, or 
6.8 percent, self-identify as individuals with a disability, what would OFCCP 
expect the contractor to do, if anything, to meet the seven percent goal? What 
would a compliance officer look for if that contractor were audited? Does the 
answer change if 70 people self-identify? 

A contractor that finds that it is not meeting the goal will be expected to review the 
assessments it has performed as part of its annual affirmative action obligations and 
determine whether there are any impediments to equal employment opportunity that need 
to be corrected, and whether its outreach and recruitment efforts are working well or 
should be adjusted. A contractor will not be found to be in violation of the law during a 
compliance evaluation simply because it is not meeting the goal. Rather, the compliance 
officer reviewing this contractor will look to see that it has performed the required 
assessments and that its conclusions are reasonable. The compliance officer may also 
provide the contractor with technical assistance to help it strengthen its outreach and 
recruitment efforts. 

A contractor that is meeting the goal is required to continue to engage in the data 
collection, periodic assessments, and outreach and recruitment efforts required by the 
regulations. These efforts will help ensure the contractor maintains a pipeline of 
qualified applicants with disabilities to fill future vacancies as they occur. 

8. What does OFCCP believe are the barriers to employment facing individuals 
with disabilities? Is OFCCP concerned that work disincentives in the Social 
Security Disability Insurance program may pose an obstacle for employers 
trying to meet the new utilization benchmark? If so, what are those 
disincentives? 

Individuals with disabilities may face numerous barriers to employment, including lack 
of accessible or appropriately available services and supports such as transportation, 
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accommodations, and technology, and employment discrimination and discriminatory or 
stereotypical attitudes toward people with disabilities {see, e.g., Hernandez, B., Keys, C., 
& Balcazar, F. (2000), “Employer attitudes toward workers with disabilities and their 
ADA employment rights: A literature review,” Journal of Rehabilitation, 66(4), 4-16 
(studies identifying low expectations and negative perceptions as key contributing factors 
limiting the employment of people with disabilities)). 

In addition, there are programs that aim to remove disincentives for Social Security 
beneficiaries with disabilities. The Ticket to Work and Work Incentives Improvement 
Act of 1999 and the Social Security Administration's (SSA) work incentives, for 
example, allow people with disabilities who receive SSDI or Supplemental Security 
Income to keep their benefits while they explore employment, receive vocational 
rehabilitation, and gain work experience. OFCCP specified Ticket to Work’s 
Employment Networks as a potential recruitment resource in the Final Rule. 

9. Current estimates suggest that as many as 92 percent of all veterans are 
male. How does OFCCP expect contractors to prioritize their efforts for hiring 
women and veterans when they have both a "benchmark" for hiring veterans 
and affirmative action requirements for hiring females? 

The statutes and regulations enforced by OFCCP require that all groups be given an equal 
opportunity to apply and compete for available jobs and that the best qualified be 
hired. The VEVRAA rule does not require contractors to meet the hiring benchmark, nor 
does it penalize contractors solely for failing to meet it. The benchmark provides a 
measurement tool that will encourage contractors to be inclusive of protected veterans, 
rather than to discriminate against non-veterans through preferences or quotas. 

10. Are there any contractual arrangements created pursuant to the Patient 
Protection and Affordable Care Act that will subject companies to OFCCP 
jurisdiction? 

OFCCP determines coverage on a case-by-case basis based on the terms of each contract 
or subcontract and whether that agreement meets the regulatory definitions of a 
“government contract” or “subcontract.” (See response to Question 12 for definitions.) 

11. Companies arc expected to know they are subject to OFCCP's jurisdiction even 
if it is not included in the contract. OFCCP's jurisdiction emanates from the 
existence of a contract and this has created much uncertainty and concern for 
the contractor community. How is a company expected to know if it is a covered 
subcontractor? 

To ensure that covered subcontractors are aware of their obligations as Federal 
contractors, OFCCP requires prime contractors to inform their subcontractors of their 
status as Federal contractors by including in their contract a specific provision, the “Equal 
Opportunity (EO) Clause,” that details their nondiscrimination and affirmative action 
obligations under Executive Order 1 1246, Section 503, and VEVRAA. The new Section 
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503 regulations and VEVRAA rules permit contractors to incorporate by reference into 
the subcontract the Section 503 and VEVRAA provisions setting out the EO Clause, 
provided that certain prescribed language is used to alert the subcontractor that it now has 
specific EEO and affirmative action obligations. This prescribed language is set forth in 
the new 503 and VEVRAA regulations. 

12. It does not seem practical for a major health care institution with thousands of 
contracts to have the procurement department determine on a contract-by- 
contract basis if the goods or services are necessary to the performance of a 
federal contract, thereby making them a federal subcontractor. What is 
OFCCP's rationale for asserting jurisdiction over a health care provider based 
on its acceptance of patients covered by TRICARE or the Federal Employee 
Health Benefits Program? 

OFCCP’s regulations at 41 CFR 60-1.3 define a covered “subcontract” as follows: 

Subcontract means any agreement or arrangement between a contractor 
and any person (in which the parties do not stand in the relationship of an 
employer and an employee): 

(1) For the purchase, sale or use of personal property or non-personal 
services which, in whole or in part, is necessary to the performance of 
any one or more contracts; or 

(2) Under which any portion of the contractors’ obligation under any one 
or more contracts is performed, undertaken or assumed. 

The “necessary to performance” prong of the definition of subcontractor dates back to 
1978. This prong of the definition that OFCCP has asserted continues to be a viable basis 
for OFCCP’s jurisdiction over hospitals that serve as in-network TRICARE and Federal 
Employee Health Benefits Program providers. It is not a new basis for OFCCP 
Jurisdiction nor has there been any effort by OFCCP under this administration to expand 
that Jurisdiction. In fact, hospitals, in general, made up about two percent of OFCCP’s 
annual audits between 2006 and 2013. 

However, to aliay concerns regarding notice to TRICARE subcontractors, the 
Department has decided to exercise its prosecutorial discretion by establishing a five-year 
non-enforcement policy under Executive Order 1 1246, Section 503 of the Rehabilitation 
Act, and the Vietnam Era Veterans’ Readjustment Assistance Act for TRICARE 
subcontractors. Subsequent to the hearing, on May 7, 2014, a written directive was 
issued and posted on OFCCP’s website. During this enforcement moratorium, OFCCP 
will provide technical assistance to health care providers that may be subcontractors 
under TRICARE or other Federal health plans, to educate them about their 
nondiscrimination and affirmative action obligations under the three laws that OFCCP 
enforces. 

13. In the proposed rule pertaining to covered veterans (April 201 1), OFCCP 
estimated 108,288 contractor establishments would be covered by the new rule. 
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In the proposed rule pertaining to individuals with disabilities (December 201 1), 
OFCCP estimated there were 171,275 covered contractor establishments. 
However, estimates show that 285^390 contractors are covered based on the 
number of establishments reported in most recent VETS-IOOA fdings. The final 
rules do not state how many federal contractor establishments might be covered, 
but instead include a range, with a low estimate of 171,275 establishments and a 
high estimate of 251,300 establishments. How many federal contractor and 
subcontractor establishments are covered by these rules? How confident is 
OFCCP in the final estimates, and why did the original estimates vary so widely? 
What types of contractors were excluded from the initial analysis to come up 
with final estimates? 

In light of the comments OFCCP received on the VEVRAA proposed rule concerning the 
size of the Federal contractor establishment universe, OFCCP reexamined the original 
number of 108,288 contractor establishments it used in the NPRM, For the Section 503 
proposed rule, OFCCP combined Equal Employment Data System (BEDS) data with 
several other information sources. The agency used FY 2009 BEDS data to determine 
the number of Federal contractor establishments with 50 or more employees; this resulted 
in a total of 87,013 Federal contractor establishments. An additional 10,51 8 
establishments were identified through a cross-check of other contractor databases for a 
total of 97,531 establishments. Covered Federal contractors must develop AAPs for all 
of their establishments, even those with fewer than 50 employees. Therefore, OFCCP 
added an additional 73,744 establishments, using EEO-1 and Federal Procurement Data 
System -Next Generation data, for an adjusted total of 171,275 Federal contractor 
establishments affected by the final rule. This adjustment to the methodology for 
calculating the number of contractors and contractor establishments resulted in a 58 
percent increase over the earlier estimate used in the VEVRAA NPRM. 

We also presented an estimated high end for the range of the cost of the rule based on a 
contractor establishment number of 251,300. This number was based on 2010 VETS 
data from their pending Information Collection Request. 

14. How did OFCCP calculate the cost to implement the new regulations for covered 
veteran.s and individuals with disabilities? Please explain the significant 
differences between the costs calculated by OFCCP and those calculated by the 
contractor community. 

In response to public comments, the final regulatory impact analysis increased the cost 
estimates for compliance with the rules' provisions for contractors using some of the cost 
estimates suggested by commenters and the agency’s own research. OFCCP also 
provided low- and high-range estimates for certain requirements. These ranges were 
based on estimates provided by contractors, the comparison of contractor establishment 
numbers, assumptions about the use of automated application and human resources 
information systems, and/or contractor size. 
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15. Many stakeholders viewed the rules pertaining to covered veterans and 
individuals with disabilities as very contentious, although neither of the laws 
these regulations address are controversial. In fact, one group has already fded 
suit to block implementation of the disability rules. Did OFCCP consider any 
consensus-based approaches to reviewing the veterans and individuals with 
disabilities regulations, such as negotiated rulemaking, to create regulations that 
would receive broad support among stakeholders? 

Former Governor and Secretary of Homeland Security Tom Ridge said in a Wall Street 
Journal op-ed that OFCCP’s “rule-making process should be a model for how 
government can work with stakeholders in crafting regulations that are practical and 
effective” (October 2, 2013). To inform the development of the VEVRAA and Section 
503 final rules, OFCCP employed an open, transparent and inclusive process in order to 
ma.\imize opportunities for all interested parties to participate, rather than the negotiated 
rulemaking process, which is typically used by Federal agencies to reach consensus when 
only a limited number of stakeholders will be impacted. This open process provided 
OFCCP with the benefit of many different perspectives and experiences to inform the 
development of the final rules. It included the issuance of an Advance Notice of 
Proposed Rulemaking, in July 2010, soliciting public comment on specific ways to 
strengthen the Section 503 affirmative action provisions, which drew more than 125 
comments from a broad spectrum of stakeholders, including trade and professional 
associations, disability and veteran advocacy organizations, contractors, Federal, state 
and local government agencies, and private citizens. OFCCP also conducted several 
public forums designed to reach out to as many stakeholders across the nation as possible 
to obtain valuable input for the development of the regulations. In addition, OFCCP 
extended the 60-day period for public comment on the Notice of the Proposed 
Rulemaking (NPRM) for both the Section 503 and VEVRAA rules, and received more 
than 400 comments on the Section 503 rule and more than 1 00 comments on the 
VEVRAA rule from an equally broad spectrum of interested groups and individuals, 
including disability and veteran organizations, contractors, law firms, state and local 
government agencies, veterans, and individuals with and without disabilities. These 
efforts provided us with a wealth of information for improving the regulations, leading to 
the issuance of streamlined final rules that minimize the burden on contractors, w'hile 
providing them w'ith improved tools to help achieve the stated purposes of VEVRAA and 
Section 503 of increasing the employment opportunities for protected veterans and 
people with disabilities. It should be noted that the district court upheld the Section 503 
rule in the lawsuit referred to in the question. Associated Builders and Contractors. Inc.. 
V. Shiu , C.A. No. 13-1806 (D.D.C. March 21, 2014), appeal filed March 28, 2014. 

16. Both OFCCP regulations .state outreach must be "effective." Please define 
"effective" and explain how an employer will know they have met this 
measurement. 

The final rule does not define “effective.” Instead, the final rule requires contractors to 
review the outreach and recruitment efforts they took over the previous year to evaluate 
their effectiveness in identifying and recruiting qualified individuals with disabilities. 
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The final rule states that among the criteria contractors should use to evaluate their 
outreach efforts are their applicant and hiring data. The final rule also provides 
contractoi's ne.Kibility to consider other factors that are unique to a particular contractor in 
determining effectiveness, so long as the factors are reasonable. The assessment would 
involve a comparison of current year applicant and hiring data, and any other factors 
identified by the contractors at its discretion, compared to tlie previous year’s data. 

If a contractor determines that its outreach efforts are not effective and is unsure how to 
strengthen them, it may contact OFCCP for technical assistance, free of charge. 

17. Construction contractors have never been required to conduct a “job group” 
analysis for their OFCCP affirmative action program. Given the new Job group 
requirements in the regulation pertaining to individuals with disabilities, how 
does OFCCP expect construction contractors to measure this utilization 
benchmark - by project or metropolitan area? Please explain how OFCCP 
envisions a construction company would apply the seven percent utilization goal 
when it does not utilize job groups? 

The Section 503 Final Rule does not require construction contractors to create new “job 
groups” for purposes of the utilization goal. Construction contractors with more than 100 
employees will use the same groupings - the construction trades - that they already use 
in their affirmative action programs required by OFCCP’s regulations implementing 
Executive Order 1 1246. Construction contractors with 100 or fewer employees may use 
either the construction trades or their entire trade workforce for their utilization analyses. 

New Section 741 .45(d)(2) specifies that the contractor must use the same Job groups 
established for utilization analyses under the Executive Order, “either in accordance with 
41 CFR part 60-2 [applicable to non-construction contractors], or in accordance with 41 
CFR part 60-4 [applicable to construction contractors], as appropriate.” 78 Fed. Reg. at 
58,745 (emphasis added). Under 41 CFR Part 60-4, the job-group construction goals are 
applied to each construction trade. See 41 CFlf § 60-4.6 (stating that the utilization goals 
applicable to construction contractors “shall be applicable to each construction trade in a 
covered contractor’s or subcontractor’s entire workforce which is working in the 
[geographic] area covered by the goals and timetables”). 

18. The nature of the construction industry requires certain physical abilities to 
both ensure successful job performance and support workplace safety. Are 
there any concerns these new utilization goals of hiring of persons with 
disabilities in all job groups, regardless of the job’s physical requirements, might 
pose safety issues? How will investigators treat positions where some disabilities 
may inherently disqualify individuals from the position? 

Neither Section 503 nor the new regulations require contractors to hire any individual 
w'ho cannot perform the essential functions of the job, nor to hire any individual who 
poses a direct threat to the health and safety' of that individual or other people. 78 Fed. 
Reg. at 58,707. However, a contractor may not discriminate against a qualified 
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individual, who happens to possess a disability but is able to perform the essential 
functions of the job with or without reasonable accommodation, on the basis of disability. 

19. What steps has OFCCP taken to address the concerns raised in the National 
Academy of Sciences report on collection of employer pay data, including the 
concern about the reliability of data if OFCCP does not coordinate with other 
federal agencies? Will OFCCP address the concerns raised in the report before 
proceeding with any rulemaking that will mandate large scale collection of 
sensitive compensation data? Will OFCCP work closely with EEOC to ensure 
employers are not subject to conflicting regulations? 

OFCCP continues to coordinate with the EEOC and other relevant Federal agencies on 
the question of pay data collection. 

With respect to the National Academies report, OFCCP provided information to the panel 
responsible for developing the report for the EEOC, and is aware that the report identifies 
several options and approaches for the EEOC to consider going forward. As President 
Obama directed in his Memorandum of April 8, 20\4, Advancing Pay Equality Through 
Compensation Data Collection, OFCCP will carefully consider independent studies 
regarding the collection of compensation data, such as the National Academies study, as 
it develops a rule requiring Federal contractors to submit summary compensation data. 

20. In February of 2013, OFCCP withdrew guidelines that articulated how the 
agency would investigate compensation discrimination. While the agency has 
replaced these guidelines with a directive, many contractors arc concerned the 
directive does not adequately articulate the nature of the agency's approach to 
investigating compensation discrimination. The directive states OFCCP would 
look into whether there is a disparate impact in workplace policies concerning 
pay differences, but this does not necessarily indicate discrimination has 
occurred. Please explain the basis for using a disparate impact analysis for 
investigating workplace pay differentials and any other alternative methods 
OFCCP has considered for examining compensation discrimination practices. 

Directive .307 (renumbered on 9/16/13 as DIR 2013-04) provides specific investigative 
guidance applying principles that align OFCCP’s analysis of pay discrimination with the 
principles used to enforce Title Vll of the Civil Rights Act of 1964. in applying Title Vli 
principles and case law, the agency uses a case-specific approach and relies on systemic 
and individual disparate treatment and disparate impact theories of discrimination - just 
like all other areas w'here OFCCP reviews contractor compliance under E.O. 1 1246, 

The agency intends to follow the well-established Title Vll disparate impact law, which 
includes both the affirmative defenses of job-relatedness and consistency with business 
necessity as well as the requirement to consider less discriminatory alternatives. Indeed, 
Directive 307 requires investigators to consider evidence of validity and/or whether 
factors at issue are job-related in cases involving potential disparate impact. 
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21. The legal basis for OFCCP to schedule an onsite visit is "specific evidence of a 
violation of the Executive Order." OFCCP claims compensation differences 
provide such evidence, yet OFCCP refuses to share its compensation analysis 
with the contractor before the onsite visit even though this would streamline the 
visit and ensure the contractor is not wasting time and resources pulling 
unnecessary data. Please explain why OFCCP refuses to disclose its 
compensation analysis to employers. 

OFCCP is not required to have specific evidence of a violation of the Executive Order 
before making an onsite visit. Under the Fourth Amendment, OFCCP may also go onsite 
if the contractor was selected pursuant to a neutral administrative plan. 

As long as the agency’s scheduling process satisfies the Fourth Amendment, the agency 
may proceed onsite in cases where it is still in the process of making an assessment of 
compliance. Indeed, in cases where the agency is not able to obtain documents or 
information during the desk audit, or in cases where the information provided raises data 
integrity concerns, the agency may proceed to an onsite visit in scheduled compliance 
evaluations simply to obtain the records contractors are obligated to maintain and provide 
to the agency upon request. See 41 CFR § 60- 1 .20{a)( I ) and § 60-1.43; OFCCP 
Directive 307 (“If at any point during the process of reviewing data and information, the 
CO determines either that there is evidence of potential compensation discrimination, or 
that more data or information is needed to make that determination, OFCCP may proceed 
to an onsite investigation.”) 

As Directive 307 makes clear, investigators should have substantial engagement with 
contractors during the life of the compliance evaluation and the process of requesting and 
analyzing data, to ensure OFCCP has the most accurate picture possible of the 
contractor’s compensation system and practices. OFCCP typically communicates with 
the contractor prior to the onsite visit to identify specific data, documents and potential 
witnesses to make the process as efficient as possible. In general, it is OFCCP’s practice 
to share the results of statistical analysis used to support a Notice of Violation. 

22. OFCCP is responsible for ensuring federal contractors are compliant with all 
nondiscrimination laws within the workplace. However, the lack of transparency 
regarding the auditing processes and procedures is of great concern to 
employers. Over the past few years there has been a substantial increase in 
audits for any one business in a single year. Please explain the procedures and 
processes of OFCCP's audit process. What criteria and formulas does OFCCP 
use to select the contractors it audits? How does OFCCP explain the increase in 
audits for a single employer as compared to years past? 

OFCCP’s Federal Contractor Selection System (FCSS) is a neutral system that identifies 
Federal contractor establishments for selection for compliance evaluations. The FCSS 
process uses multiple information sources such as Federal acquisition and procurement 
databases, EEO-1 employer information reports. Dun & Bradstreet data, and Census data 
tabulations. The list is further refined and sorted by applying a number of neutral 
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selection factors such as contractor dollar amount, number of employees, contract 
expiration date, industry, etc. These factors are administratively “neutral” since they 
apply to all contractors rather than any one particular contractor. It is important also to 
note that OFCCP’s list is not, nor is it required to be, random, which would require an 
equal probability of selection from the full population of Federal contractors. Rather, 
OFCCP focuses its list and its resources according to neutral criteria such as those listed 
above. 

The number of establishments selected for a compliance review in a scheduling cycle for 
any one company has varied over time. A Federal contractor may have hundreds or even 
thousands of establishments. The number that would appear on any one scheduling list 
typically represents a very small percentage of a contractor’s total establishments eligible 
for review. 

23. Contractors are already struggling to meet the tight deadlines associated with 
audit submissions and have an even tougher time obtaining approval for an 
extension. It is especially disconcerting for those contractors who have been 
denied extensions to wait for OFCCP to take any action on the audit, which can 
take up to 16 months. How does OFCCP determine when submission deadlines 
may be extended? What are the data requirements for these audits and do the 
requirements go beyond those required in the existing logs employers maintain? 
Is it reasonable to ask a contractor to comply with same day data requests or 
week turn-around periods for substantial paperwork submissions? 

Under the OFCCP regulations for Executive Order 1 1246, Section 503, and VEVRAA, 
contractors are required to have an AAP in place 120 days after receiving a Federal 
contract. As a courtesy, OFCCP provides contractors with advance notice, through a 
scheduling announcement letter, that they may be scheduled for a compliance evaluation 
in the coming calendar year. Once a contractor receives a formal scheduling letter 
containing the date of the compliance evaluation, the contractor has 30 days to submit its 
AAP. OFCCP expects that contractors should be ready to meet their contractual 
obligation to timely submit AAPs after receiving a formal scheduling letter. OFCCP 
compliance officers work with contractors to seek timely submission of AAPs and 
follow-up information during a compliance evaluation. 

24. There have been concerns that OFCCP's regional offices ignore complaints 
about overly aggressive compliance officers. What is the national OFCCP 
office's oversight of regional compliance officers, particularly w hen officers act 
unreasonably within the scope of their job? 

Our expectation is that all OFCCP inspectors will act with the highest level of integrity 
and professionalism. However, if contractors have concerns, they may contact OFCCP's 
Director of Program Operations in the National Office. 

25. OFCCP regulations add enormous compliance costs for contractors, often 
resulting in higher contracting costs for the federal government. Subcontractors 
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with small profit margins also struggle with these high compliance costs, 
threatening their sustainability. What steps is OFCCP taking to fully evaluate 
and reduce the burdens of regulatory actions on contractors? 

OFCCP is sensitive to the need to minimize the burden of the regulations on contractors, 
and particularly small contractors. For this reason, OFCCP made several changes to the 
final Section 503 rule to reduce the burden on contractors. The final rule under Section 
503 requires the aspirational goal be applied to the same job groups that contractors have 
already established pursuant to EO 1 1246 and allows small contractors with 100 or fewer 
employees to apply the goal to their workforce as a whole, rather than to each of their job 
groups. The final rule permits each contractor the flexibility to engage in whatever type 
of outreach that meets its needs, while providing examples of outreach sources. To 
harmonize the pre-offer invitation to self-identify requirement in the Section 503 rule 
with Executive Order 1 1246’s Internet Applicant recordkeeping provisions (consistent 
with Executive Order 13563’s mandate that agencies harmonize rules), the final rule 
permits contractors to invite applicants to self-identify after they meet the Internet 
Applicant requirements, including the basic qualification screen. The final rule also 
reduced the length of time that contractors must retain data about applicants and hires 
from five years to three, eliminated the proposed requirement to review the physical and 
mental qualification standards of all jobs annually, reduced the frequency of the 
workforce survey, and consolidated the two proposed voluntary self-identification of 
disability forms into one. Finally, the final rule’s affirmative action requirements apply 
only to contractors with 50 or more employees and a contract worth $50,000 or more. 

26. On or about January 12, 2009 the Department of Labor posted on its website a 
paper entitled "An Analysis of Reasons for the Disparity in Wages Between Men 
and Women," prepared for the department by CONSAD Research Corporation 
with a forward by then-Deputy Assistant Secretary for Federal Contract 
Compliance Charles E. James, Sr. (See 

httn://www.consad.com/content/reDorts/Gcndcr%20Wage”/o20Gap%20Final%2 
OReport.pdD The paper was removed from the department's website shortly 
thereafter. Please explain why the paper was removed from the department's 
website and who decided it should be removed. If there were concerns about the 
content of the paper, please explain what those concerns were, what steps were 
taken to investigate the validity of those concerns, and whether the concerns 
were ultimately found to be valid. 

In early January of 2009, the agency posted a copy of an unpublished paper with no 
identified author, entitled “An Analysis of Reasons for the Disparity in Wages Between 
Men and Women,” on the OFCCP public website with a forward by the OFCCP Director 
at the time, Charles James. The study was removed from the website a few days later 
based on concerns about whether it had been properly cleared for public release. 
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Questions from Representative Marcia Fudge (OH-11) 

During the hearing on December 4, 2013, before the Subcommittee on Workforce 
Protections, Members and witnesses discussed a range of important matters 
including OFCCP’s effectiveness, enforcement efforts and regulatory agenda. Is 
there any additional information you would like to provide to the Subcommittee 
regarding these issues or any of the other topics raised at the hearing? 

OFCCP appreciates the opportunity to address three key topics that were discussed at the 
hearing. 

People with Disabilities in the Federal Workforce 

Written testimony submitted to the Committee incorrectly stated that “the employment of 
individuals with disabilities by the Federal Government itself is below seven percent, 
both government-wide (5.9 percent) and within various agencies after years of 
presidential initiatives to increase hiring.” ' 

In fact, in FT 2012, people who self-reported as having a disability when they were hired 
constituted 1 1 .9 percent of the full-time, permanent Federal workforce. For the same 
time period, people with disabilities constituted 12.5 percent ofthe Labor Department 
workforce.^ 

Moreover, the Federal Government’s employment of people with disabilities has climbed 
steadily since 2010 when the President required Federal agencies to use “performance 
targets and numerical goals” to increase the employment of individuals with disabilities 
in their workforces. In 2010, the percentage of full-time permanent executive-branch 
agency employees who had disabilities was 10.2 percent; in 201 1, it was 1 1.0 percent; 
and in 2012, as noted above, it had risen to 1 1.9 percent.^ 

The employment of veterans and people with disabilities in the Federal workforce is 
increasing because the Administration made it a priority. The President required goals 
for the hiring of such workers in departments and agencies and called on leaders across 
the Executive Branch to assess their performance in this area of employment and to 
develop plans to achieve the goals that were .set. 


' Statement of David Fortney to the House Committee on Education and the Workforce (December 4, 2013), at p. 6, 
hltni/Vedworkrorce. house.gov/uplOtidcdliics/foitncv tcstimonv.ndr . The source cited for the 5.9 percent figure, see id.dX 
footnote 1 1, does not contain information about employment of individuals with disabilities by the Federal Government 
(though it docs contain figures for employment of individuals with targeted disabilities by the Federal Government). 

“ 0PM, Employment of People with Disabilities in the Federal Executive Branch FY 2013 Report, 2012 On Board 
Table (p. 9). 

^ 0PM, Employment of People with Disabilities in the Federal Executive Branch FY 2013 Report, 2012 On Board 
Tables (p. 7), 
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Employment opportunities for both veterans and for people with disabilities in the 
Federal Government should continue to improve - because agencies like DOL developed 
specific, measurable plans for recruitment, outreach, access, and reasonable 
accommodation. Companies that do business with the Federal Government are being 
asked to do the same thing - to make employment opportunities for veterans and people 
with disabilities a priority. 

Veterans’ Benchmark 

In determining the appropriate annual benchmark for the employment of protected groups 
of veterams, OFCCP reviewed relevant data sources, including the VETS-IOO/IOOA 
reports and BLS data. The national benchmark published in the final rule in September, 
2013, reflected the percentage of veterans in the civilian labor force - estimated at eight 
percent, which was the national percentage of veterans in the civilian labor force as of 
June 201 1 (based on Census Population Survey Table 1, provided by BLS); this figure is 
updated on OFCCP’s website and currently stands at 7.2 percent, the national percentage 
of veterans in the civilian labor force for 2013. OFCCP recognizes that the data collected 
by the Census Bureau on veterans could be seen as over-inclusive because it captures all 
veterans, and not just veterans protected under VEVRRA. To address this and other 
concerns regarding the limitations of existing data, contractors may establish and use 
their own benchmark in lieu of the eight percent. 

Contractors that set their own benchmark should consider five factors, set forth in the 
rule, to develop the metric: 

(i) the average percentage of veterans in the civilian labor force in the stale(s) 
where the contractor is located over the preceding three years, as calculated by the 
Bureau of Labor Statistics and published on the OFCCP website; 

(ii) the number of veterans, over the previous four quarters, who were participants 
in the employment service delivery system in the state where the contractor is 
located, as tabulated by the Veterans’ Employment and Training Service and 
published on the OFCCP website; 

(iii) the applicant ratio and hiring ratio for the previous year, based on the data 
collected by the contractor; 

(iv) the contractor’s recent assessments of the effectiveness of its external 
outreach and recruitment efforts; and 

(v) any other factors, including but not limited to the nature of the contractor’s job 
openings and/or location, which would tend to affect the availability of qualified 
protected veterans. 
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As long as a contractor adequately describes and documents the factors it took into 
account, the contractor would be in compliance with the requirements related to adopting 
a hiring benchmark. 

Enforcing Conciliation Agreements 

OFCCP has for many years enforced regulations governing affirmative action 
requirements under Executive Order 1 1246, which require contractors to set goals as part 
of their affirmative action efforts. OFCCP does not issue “Notices of Violation” because 
contractors fail to meet the goals. Nor does the agency enter into conciliation agreements 
that require contractors to have specified numbers of women or minorities in their 
workforce when their goals are not met. That would, in fact, be a quota system, which is 
illegal under both the existing rules and the new rules. If OFCCP finds violations, it 
negotiates conciliation agreements with contractors that wish voluntarily to correct the 
violations. OFCCP cannot “impose” conciliation agreements on contractors. 

However, OFCCP has and will continue to cite violations against contractors that fail to 
undertake required outreach and recruitment that could help them achieve the goals or 
that fail to comply with other obligations as prescribed by the laws we enforce. 

The purpose of a metric is to provide feedback on whether contractor efforts are working, 
or whether they should be reviewed and improved. Metrics are tools for self-analysis and 
self-evaluation. Failing to achieve a goal or a benchmark alone is not grounds for citing a 
violation - under either the prior rules or the new rides. 

Discrimination is distinct from affirmative action as it involves denial of equal 
opportunity to applicants and employees based on an individual’s race, color, religion, 
sex, national origin, covered veteran status or disability. In the case of G-A Masonry 
(discussed by one of the witnesses at the hearing), OFCCP cited the company for 
violating the Equal Opportunity Clause in VEVRAA (41 C.F.R. 60-300. 5(a)(1)) by 
discriminating against qualified, protected veterans for jobs on a construction project. 
Despite the fact that the contractor had access to a highly qualified pool of veteran 
applicants, and despite the fact that the project was located on a military base, the 
contractor showed a clear pattern of not hiring qualified veterans. 

In this case, OFCCP had both data and anecdotal evidence that supported its conclusion 
that the company had discriminated against protected veterans. As part of the 
conciliation agreement - voluntarily entered into by OFCCP and G-A Masonry - the 
contractor agreed to provide back wages and job offers to the affected veteran job 
seekers. 
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[Whereupon, at 11:25 a.m., the subcommittee was adjourned.] 
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